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BANKRUPTCY FILING AFTER JUDGMENT OF POSSESSION
AGAINST RESIDENTIAL TENANT FOR NONPAYMENT OF RENT
Is there a stay of eviction after filing : ways to save the landlord costs and requirement of
making a lift stay motion
BY GEORGE POULOS
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[T]he continuation of any eviction, unlawful
detainer action, or similar proceeding by a lessor
against a debtor involving residential property in
which the debtor resides as a tenant under a lease or
rental agreement and with respect which the lessor
has obtained before the filing of the bankruptcy petition, a judgment for possession of such property
against the debtor; (emphasis added)

There you are after fighting a grueling battle in
Landlord-Tenant Court and finally obtaining a
Final Judgment of Possession and Warrant of
Eviction for a Landlord who has been hot on your
case the past several months to get a residential
tenant evicted, and suddenly an official or unofficial looking letter is faxed to you indicating that
darn tenant filed a bankruptcy petition and is tryIn other words, subject to § 362 (l), if you
ing to stop the Marshal’s eviction. What do you
obtained a judgment of possession against a resido, you cannot believe it! To top it off you never
dential tenant (not Commercial) before the filing
even got admitted to Federal Court and have never
of the petition, the stay does not apply against the
George Poulos
electronically filed anything before in your life. In
landlord’s continued eviction efforts (i.e. the
years past you would probably have to refer the matter to a
Marshal from physically proceeding to eject the tenant).
bankruptcy lawyer to make a motion to Lift the automatic stay
There is some heavy legalese written into these sections,
so that the landlord could continue the eviction proceedings. A
and the bankruptcy code does have a habit of bouncing you
further legal procedure, that will certainly aggravate an already
around from one section to another before you can get to an
irate Landlord, and make the Landlord incur more legal cost
answer. But the crescendo of the statute regarding residenand lost rent.
tial evictions is really focused on 11 U.S.C § 362 (l).
Fortunately for you, the landlord lobby in Congress heard
Section 362 (l) (1) provides:
your predecessors, and along with the unfairness of stopping an
Except as otherwise provided in this subsection, subsection
eviction of a tenant who probably owes the Landlord over a
(b) (22) shall apply on the date that is 30 days after the date
year’s back rent, Congress attempted to remedy the situation
on which the bankruptcy petition is filed, if the debtor files
within The Bankruptcy Abuse Prevention and Consumer
with the petition and serves upon the lessor a certification
Protection Act of 2005 (“BAPCPA”).
under penalty of perjury thatNormally, most practioners instinctively know that when a
(A) under nonbankrupcty law applicable in the jurisdiction,
debtor files a bankruptcy petition it triggers an automatic stay of
there are circumstances under which the debtor would be
any enforcement or collections. Specifically, 11 U.S.C § 362 (a)
permitted to cure the entire monetary default that gave rise
(3) stays any act to “obtain possession of property of the estate
to the judgment for possession, after that judgment of posor of property from the estate or to exercise control over propersession was entered; and
ty of the estate.” At the same time however, the Bankruptcy
(B) the debtor (or an adult dependent of the debtor) has
Code provides certain exceptions to the application of the autodeposited with the Clerk of the court, any rent that would be
matic stay. (11 U.S.C. §362 (b))
due during the 30-day period after the filing of the bankThe one exception we are concerned with here is 11 U.S.C.
ruptcy petition.
§ (b) (22), that provides that, subject to Section 362 (l) (small
“L”), the filing of a bankruptcy petition does not trigger the
(Continued On Page 13)
protection of the stay with respect to:
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BY DAVID H. ROSEN, ESQ.
Jurisdiction

Licci v Lebanese Can. Bank,
SAL, ___ NY3d ___, ___
NYS2d ___, 2012 NY Slip
Op 07854 [2012]
Accepting
certified
questions from the Second
Circuit,24 the Court of
Appeals has addressed the
question of whether bankDavid H. Rosen
ing contacts in New York
can subject a foreign bank
to personal jurisdiction here. The foreign bank in
this case had no branches, offices or employees in
the US. Its only contact in the US was a correspondent account with the defendant American Express
Bank (“AmEx”), in New York, and its only transactions in New York were the use of that correspondent account to move funds abroad.
The plaintiffs alleged, originally in New York
Supreme Court, that the defendant Lebanese
Canadian Bank (“LCB”) assisted the terrorist organization Hezbollah in committing acts of terrorism in
Israel which killed or injured them or their family
members. Specifically, plaintiffs claimed that LCB
facilitated the terrorist attacks by using its correspondent account with AmEx to enable international money transfers through an entity known as the
Shahid Foundation, named in the complaint as a
“financial arm” of Hezbollah. The action was
removed to federal court, where the plaintiffs added
claims for aiding and abetting international terrorism and other wrongs under various federal and
Israeli statutes.25
Personal jurisdiction over LCB was premised on
CPLR 302(a)(1), the long-arm statute, which requires
two things: first, that the defendant transacts business
in New York, and second, that the cause of action arises from that transaction of business. LCB moved to
dismiss the complaint for lack of personal jurisdiction,
and for failure to state a claim. Plaintiff submitted evidence linking Shahid with Hezbollah, including evidence that Shahid was “a financial front for
Hezbollah.” Plaintiffs alleged that LCB used its correspondent account with AmEx to transfer millions of
dollars to Hezbollah by way of Shahid, that the money
was used to enable the terrorist attacks which injured
them. Plaintiffs further alleged that LCB was aware of
the connection between Shahid and Hezbollah, that it
supported Hezbollah, and that it intentionally assisted
Hezbollah in order to facilitate Hezbollah’s goal of
destroying the State of Israel.
The District Court dismissed for lack of personal
jurisdiction. The maintenance of the correspondent
account, by itself, is not sufficient to constitute transaction of business in New York, and the execution of
the money transfers by way of that account was not an
additional factor, since that was precisely the purpose
of a correspondent account. As to the “arising from”
prong of the jurisdictional test, the District Court could
(Continued on page 10)
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THE DOCKET . . .
being the official notice of the meetings and programs listed below, which, unless otherwise noted, will be held
at the Bar Association Building, 90-35 148th St., Jamaica, New York. More information and any changes will be
made available to members via written notice and brochures. Questions? Please call (718) 291-4500.
PLEASE NOTE:
The Queens Bar Association has been certified by the NYS Continuing Legal Education Board as an
Accredited Legal Education Provider in the State of New York.

CLE Seminar & Event Listing

March 2013
Thursday, March 14
Tuesday, March 19
Wednesday, March 20
Friday, March 29

Cancer Screening - in front of Civil Court
Pro Bono Foreclosure Settlement Conferences Seminar
Military/Veteran’s Law Seminar
Good Friday - Office Closed

April 2013
Monday, April 8
Wednesday, April 10
Wednesday, April 17
Thursday, April 18
Thursday, April 23
Thursday, April 24

Judiciary, Past Presidents & Golden Jubilarian Night
Civil Court Seminar
Equitable Distribution Update
Medical Malpractice Seminar
Administrative & Federal Law Seminar
Cooperative/Condominium Law Seminar

May 2013
Thursday, May 2
Friday, May 3
Monday, May 27

Annual Dinner & Installation of Officers
Law Day Information Fair at Civil Court
Memorial Day - Office Closed
CLE Dates to be Announced
Elder Law
Insurance
Juvenile Justice
Real Property
Supreme Court & Torts Section
Worker’s Compensation

NEW MEMBERS
Nathan Belofsky
Zamir Ben-Dan
Joseph Bilinski
Bianca Cappellini
Catalina Delahoz-Miranda
Christy Demelfi
Joshua Glick
Sharon Golish
Adina J. Halpern
Mark Kandkhorov
Mik Kinkead

Stephanie Lagoudis
Eunice Lee
Russell D. Mauro
Jonathan M. McCann
Chi Metu
Margaret O’Hora
Jennifer B. Pan
Julie Pennington
David M. Pyun
Caroline Rinaldy
Dennis P. Ryan

Vartges Saroyan
Michael Schoenberg
Swetal Shah
David Donald Strachan, Jr.
Sarah Ann Tirgary
Imoh Udofia
Jonathan S. Visotzky
Allison Weiner
Ruofei Xiang

Emil F. Mastrodomenico
Erwin B. Newman

Dear Member:

The Queens County Bar Association’s Scholarship Fund was created in 2005 to offer financial assistance to law students who are residents of
Queens County or who attend law school in Queens County.

The recipients of the QCBA Scholarship are carefully chosen based
on academic achievement, community service and financial need and is
awarded at the Annual Dinner in May.

I know that times are hard, but I would hope that you could donate
to this worthwhile purpose and your tax deductible donation (of any amount)
will help to support and recognize those deserving law students who provide
community service to the residents of Queens County. It also enhances the
good name of our Association.
As President of the Queens County Bar Association, I thank you for
your support of this valuable community-based program.
Sincerely,

JOSEPH RISI
President

2012-2013

Officers and Board of Managers
of the

Queens County Bar Association
President - Joseph Risi
President-Elect - Joseph F. DeFelice
Vice President - Joseph Carola, III
Secretary - Jennifer M. Gilroy-Ruiz
Treasurer - Paul E. Kerson
Class of 2013
Gregory J. Brown
Tracy Catapano-Fox
Mona Haas
Gregory J. Newman
Guy R. Vitacco, Jr.

Class of 2014
Chanwoo Lee
Timothy B. Rountree
Zenith T. Taylor
Lourdes M. Ventura
Clifford M. Welden

Class of 2015
Karina E. Alomar
Richard Michael Gutierrez
Richard Harris Lazarus
Gary Francis Miret
James R. Pieret

Arthur N. Terranova . . . Executive Director
Queens Bar Bulletin
EDITOR - PAUL E. KERSON
Associate Editors - Gary C. Di Leonardo, Stephen D. Fink,

NECROLOGY
Daniel A. Ferrara
Emmanuel Richard Gold

QUEENS COUNTY BAR ASSOCIATION
SCHOLARSHIP FUND

Richard N. Golden, Manuel Herman, Ilene J. Reichman
Vincent F. Siccardi

If you or someone you know is having a problem with
alcohol, drugs or gambling, we can help.
To learn more, contact QCBA LAC for a
confidential conversation.
Confidentiality is privileged and assured under
Section 499 of the Judiciary Laws as amended by
Chapter 327 of the laws of 1993.

Lawyers Assistance Committee
Confidential Helpline 718 307-7828

Publisher:
Long Islander Newspapers, LLC,
under the auspices of Queens
County Bar Association. The
Queens Bar Bulletin is published
monthly from October to May.
All rights reserved. Material in
this publication may not be
stored or reproduced in any
form without permission.
© 2013
The Queens County
Bar Association.
Advertising Offices:
Long Islander Newspapers
149 Main Street, Huntington NY
(631) 427-7000

Send letters and editorial copy to:
Queens Bar Bulletin, 90-35 148th Street,
Jamaica, New York 11435
Editor’s Note: Articles appearing in the Queens
Bar Bulletin represent the views of the respective authors and do not necessarily carry the
endorsement of the Association, the Board of
Managers, or the Editorial Board of the
Queens Bar Bulletin.
“Queens Bar Bulletin”
(USPS Number: 252-520) is published monthly except
June, July, August and September by Long Islander
Newspapers, LLC., 149 Main Street, Huntington, NY
11743, under the auspices of the Queens County Bar
Association. Entered as periodical postage paid at the
Post Office at Jamaica, New York and additional mailing
offices under the Act of Congress. Postmaster send
address changes to the Queens County Bar Association,
90-35 148th Street, Jamaica, NY 11435.
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PRESIDENT’S MESSAGE
On behalf of the Queens County Bar
Association, congratulations to Justice
Joseph A. Zayas on his appointment as
Administrative Judge, Criminal Term and
to Judge Joseph J. Esposito on his appointment as Supervising Judge of the Civil
Court, Queens County.
We look forward to working closely
with both Justice Zayas and Judge
Esposito in our concerted efforts to
maintain the high standards of both the
Judiciary and our Profession of Law. I
wish them both much health, happiness
and continued success.
The Queens County Bar Association is
again made proud by the appointments
of these outstanding Jurists who will be
a tremendous service to our’ Bench, Bar
and to our community.
The Queens County Bar Association is
pleased to offer interesting and informative CLE programs scheduled during
February and March, 2013.
On February 20, 2013, the Grievance
Committee and Professional Ethics
Committee will be presenting “Ethics
Update 2013” moderated by Paul
Pavlides, Esq., Chair of the Grievance
Committee and David A. Rosen, Esq.,
Chair of the Professional Ethics
Committee.
The Queens County Bar Association is
honored to have Ms. Colette M. Landers,
Esq., Assistant Counsel for the Appellate
Division Grievance Committee and
Michael S. Ross, Esq., noted lecturer in
the area of Professional Ethics join as pre-

sentees in this CLE Ethics
owner in the foreclosure setupdate.
tlement conference process
On February 25, 2013, The
in Queens County.
Queens County Bar Association
This CLE will be a great
is pleased to present a CLE proopportunity to provide pro
gram entitled Moving Beyond
bono services to our commuthe Legal Stoneage, moderated
nity while earning CLE credby Hon. Richard H. Lazarus with
its in Professional Practice.
guest speaker Arnie Herz, Esq.
Our Association is currently
It should be interesting to
evaluating proposals which we
learn how we as attorneys
have received to enhance and
can evolve beyond the
improve the Queens County
Joseph Risi
“Lawyers as Gladiators”
Bar Association Website.
mindset. Never quite thought of
We are seeking to achieve better
myself, nor any attorney I know being marketing, communication, education
up to par as the new Spartacus! This and member interaction to assist the
seminar should prove to be both Queens County Bar Association in
informative and evolutionary.
becoming one of today’s leading legal
Our Association has scheduled for associations.
March 13, 2013 a presentation by the Torts
Our goal is to better provide memSection Committee covering CPLR and bers the opportunity to register and
Evidence Updates for 2013. Joining our securely pay for dues, CLE courses and
moderator, Joseph Carola, III, Esq. will be view scheduled events while enhancing
Vincent C. Alexander. Esq., Professor of existing social media to reflect a design
Law at St. Johns University School of Law that will represent a fully functional
and David H. Rosen, Esq., Chair, Queens and well-designed website to promote
County Bar Association Professional both the Queens County Bar
Ethics Committee.
Association, all our members and our
On March 19, 2013 the Queens sponsors.
County Bar Association will be presentIt seems inevitable that Queens
ing a free CLE Seminar for Pro Bono County will be included in the expanded
Volunteers, representing Homeowners at authorization of the e-filing program
Foreclosure Settlement Conferences. with the enactment of Chapter 184 of the
Volunteers who attend this program will Laws of 2012 (See full text at
be issued their CLE Certificate upon
Our Association has been assured that
completion of a pro bono volunteer serv- the NYS Unified Court System will
ice commitment to represent one home- work with our Bar Association to pro-

vide necessary training for attorneys and
paralegals.
It is alleged that the NYSCEF System
is intuitive and easy to use. The jury may
still be out on this claim but time will
tell. Will we ever not be overloaded with
paperwork and triplicate copies of
everything we produce?
Please take into consideration that efiling provides an opt-out mechanism in
mandatory e-filing cases for these attorneys who certify in good faith that they
may lack the hardware, connection or
technical knowledge necessary to participate. Be prepared for the future and
anticipate what will be required of us as
practitioners.
The Queens County Bar Association
will keep our members informed of the
progress of this program as shall pertain
to Queens County.
We welcome any input, recommendations or concerns our membership may
have concerning e-filing to enable us to
make appropriate comments on your
behalf.
Please do not hesitate to contact the
Queens County Bar Association at (718)
291-4500 or contact me by email at
josephrisi.esq@gmail.com should you
have any suggestions or comments.
I look forward to seeing you at our
upcoming CLE Seminars and events.
Sincerely,
Joseph Risi, President
Queens County Bar Association

Influenza Shot Vaccines: No Prophylactics for the American Public
BY MARIE-ELEANA FIRST
Influenza shot vaccines recently have
garnered much attention due to a myriad of
reasons. During the 2012-2013 winter season, the rate of influenza has been increasing at an alarming rate within the United
States,1 and there has been a major directive by U.S. public health officials for all
age-appropriate members of the public to
receive the vaccination. In addition to
encouraging the general public to obtain
the vaccine,2 the Centers for Disease
Control and Prevention has campaigned to
have health care workers receive the
influenza vaccine.3 Moreover, federal law
now mandates that anyone applying for
immigration status to the United States
receive the influenza vaccine.4 More people have now received the influenza vaccine than last year.5 Additionally, while
certain types of vaccines manufactured by
Novartis were banned late last year in six
different countries,6 the United States
Food and Drug Administration over the
past year has approved four new seasonal
flu vaccines by four different manufactures including Novartis' new flu vaccine
in late November, 20127, as well as vaccines by GlaxoSmithKline, AstraZeneca
and, in January, 2012, the FDA greenlighted the first gene-based flu vaccine by
Protein Sciences Corp.8
In light of the fact that the use, development and manufacturing of influenza vaccines have significantly increased in the
United States, while other countries have
exercised caution with respect to flu vaccines’ dissemination to the public, now more
than ever it is incumbent for the government
of the United States to mandate safeguards to
spur drug manufactures to exercise caution
to ensure that influenza vaccines are as safe
as possible with the least amount of hazards

liability for negligent design
to the American public.
under Pennsylvania common
Unfortunately, a Supreme
law. Wyeth removed the suit to
Court ruling in February, 2011
the Federal District Court. The
effectively exempted drug mancourt granted Wyeth summary
ufactures from liability and
judgment, holding that the relaccountability for the design of
evant Pennsylvania law was
their vaccines, stripping the
preempted by 42 U. S. C.
members of the public of safety
§300aa–22(b)(1), which proand protection. The court intervides that “[n]o vaccine manupreted the language of the statute
facturer shall be liable in a
42 U. S. C. §300aa–22(b)(1)9, to
civil action for damages arismean that drug manufacturers
Maria-Eleana First
ing from a vaccine-related
are exempt from liability for the
design of their vaccines, while eliminating injury or death associated with the adminthe public’s ability to seek recourse for dam- istration of a vaccine after October 1,
ages in court. BRUESEWITZ ET AL. v. 1988, if the injury or death resulted from
WYETH LLC, FKA WYETH, INC., ET side-effects that were unavoidable even
AL. 562 U. S. ____ (2011)10 (held: the though the vaccine was properly prepared
National Childhood Vaccine Injury Act of and was accompanied by proper directions
1986 title III of Pub. L. 99-660, 100 Stat. and warnings.” The Third Circuit
3779 (42 U.S.C. 300 aa-14(c)) (NCVIA or affirmed. (Syllabus p.1). The Supreme
Act) preempts all design-defect claims Court granted Certiorari.
Writing for the Court, Justice Scalia outagainst vaccine manufacturers brought by
plaintiffs seeking compensation for injury or lined the details of the NCVIA, “The
death caused by a vaccine’s side effects): Pp. National Childhood Vaccine Injury Act of
7–19. This decision has in effect eliminated 1986 (NCVIA or Act) title III of Pub. L.
drug manufacturers’ accountability and 99-660, 100 Stat. 3779 (42 U.S.C. 300 aaincentives for designing safe and effective 14(c)) that created a no-fault compensavaccines with minimal potential hazards, and tion program to stabilize a vaccine market
will have far-reaching deleterious effects on adversely affected by an increase in vaccine-related tort litigation and to facilitate
the American public.
The case involved the parents of a little compensation to claimants who found purgirl named Hannah who filed a vaccine- suing legitimate vaccine-inflicted injuries
injury petition in the Court of Federal too costly and difficult. A party alleging a
Claims, after their daughter became dis- vaccine-related injury may file a petition
abled after receiving a diphtheria, tetanus, for compensation in the Court of Federal
and pertussis (DTP) vaccine manufactured Claims, naming the Health and Human
by Lederle Laboratories (now owned by Services Secretary as the respondent;…
respondent Wyeth). After that court denied the claimant can.., accept the court’s judgtheir claim, they filed suit in Pennsylvania ment or reject it and seek tort relief from
state court, alleging, inter alia, that the the vaccine manufacturer. Awards are paid
defective design of Lederle’s DTP vaccine out of a fund created by an excise tax on
caused Hannah’s disabilities, and that each vaccine dose…manufacturers enjoy
Lederle was subject to strict liability and significant tort-liability protections. Most

importantly, the Act eliminates manufacturer liability for a vaccine’s unavoidable,
adverse side effects Slip Op. p. 1 (held: the
National Childhood Vaccine Injury Act of
1986 title III of Pub. L. 99-660, 100 Stat.
3779 (42 U.S.C. 300 aa-14(c)) (NCVIA or
Act) preempts all design-defect claims
against vaccine manufacturers brought by
plaintiffs seeking compensation for injury
or death caused by a vaccine’s side
effects): Slip Op. p. 2, Pp. 7–19
In support of its holding, the Court
placed great emphasis on the semantics of
the words of the statute, and reasoned the
following: “Section 300aa–22(b)(1)’s text
suggests that a vaccine’s design is not open
to question in a tort action… The language
of the provision thus suggests the design is
not subject to question in a tort action.”
Slip Op. p. 2 citing Pp. 7–8.11; “[T]here is
no reason to believe that §300aa–22(b)(1)’s
term “unavoidable” is a term of art incorporating Restatement (Second) of Torts
§402A, Comment k, which exempts from
strict liability rules “unavoidably unsafe
products.” Slip Op. p. 2, citing Pp. 8–12);
“The structure of the NCVIA and of vaccine regulation in general reinforces what
§300aa–22(b)(1)’s text suggests. Design
defects do not merit a single mention in the
Act or in Food and Drug Administration
regulations that pervasively regulate the
drug manufacturing process.” Slip Op, p.
2,3, citing Pp. 13–16.
In sharp contrast, Justice Sotomayor
poignantly rendered a cogent, well-reasoned dissent that set forth why the
Majority erred in its holding. Her dissent
logically and systematically sets forth the
true intent of Congress in drafting 22(b),
which Sotomayor concluded was intended
to protect the safety and well-being of the
public from hazardous design defects.
(Continued on page 6)

4

THE QUEENS BAR BULLETIN – February 2013

EDITOR’S NOTE

A Court for Drones?
BY PAUL E. KERSON
Can the President, as Commander in
Chief, order a drone to kill a suspected terrorist in another country?
What if the suspected terrorist is a
U.S. Citizen? How about a suspected
terrorist within the U.S.? Can the
President order a drone to kill him
too?
Does the citizenship of the suspected terrorist matter whether or not he is
located in the U.S. at the time of the
strike?
And if this is allowed, why limit the
method to drones? What about simply
authorizing a U.S. soldier to do the
killing with a pistol? Is this ok in a foreign country? Is this ok if the soldier is
acting within the U.S.? Guam? Wake
Island? Puerto Rico? Guantanamo?
Brooklyn?
We can probably all agree that the
President, as Commander in Chief,
cannot order a drone strike on a sus-

we just shoot first and ask no questions later.
The Dustbin of History is filled with
countries like this. There was a time,
not too long ago, when we went to war
with countries who did this kind of
thing, just because they did it.
Before the next drone strike, I hope
the President, as Commander in Chief,
takes the time to watch that Greatest
of American Propaganda Films –
Casablanca.
“Round up the usual suspects,” says
the morally bankrupt police commissioner. Guilt or innocence of any
crime, real or imagined, had no relevance to a local Commander in Chief
in a dictatorship.
Perhaps
everyone
in
our
Government should be required to
watch Casablanca every week until
they get the message. Play it again,
Sam, and keep playing it until we get
the message back. We seem to have
forgotten who we are.

drone missed him before
pected
terrorist
in
he got on the flight from
Brooklyn.
Abu Dhabi?
But what about the New
After all, a terrorist
York
City
Police
is a terrorist, right?
Commissioner? Since 9Wait a minute, you
11, we have been routinely
say. Maybe the President,
stationing New York City
as Commander in Chief; or
police officers in cities all
over the world seeking
the Commissioner might
intelligence about the next
make a mistake and kill the
“wrong” guy?
attack on New York. Can
Paul E. Kerson
You mean to say
the New York City Police
that the President, as Commander in
Commissioner order one of his farChief, or the Commissioner, is not
flung officers to kill a suspected terinfallible? You mean you think that
rorist?
adequate cross-examination might
Does the Commissioner have to
establish the fact that the so-called
check with the White House before
“terrorist” might actually be the real
ordering one of his far-flung officers
bad guy’s cousin, who just looks like
to kill a suspected terrorist in a foreign
him? No, that could never happen. We
city? What about in Brooklyn? Should
don’t need any elaborate system of
the Commissioner have the power to
Judges, juries, prosecutors and
order one of his officers in the 103rd
defense lawyers before we punish
Police Precinct in Jamaica to kill a
people with the death penalty. That
suspected terrorist who just got off the
Air Train because the President’s
stuff isn’t necessary after 9-11. Now

Happy Anniversary CLARO!
BY MARK WELIKY*
January 25, 2013 marked the Fifth
Anniversary of the CLARO-Queens
Consumer Debt Clinic. CLARO provides
free limited scope legal assistance to lowincome residents of Queens County being
sued for credit card, student loan and medical debts. CLARO-Queens is one of five
such clinics serving all of the boroughs of
New York City and the newest CLARO
recently opened in Westchester County.
The clinics are staffed by volunteer
lawyers and law students from New York
area law schools. The CLARO-Queens
clinic is held every Friday afternoon at
Queens Civil Court in Jamaica.
CLARO-Queens is a collaboration
between the Queens Volunteer Lawyers
Project, Inc., the pro bono arm of the
Queens County Bar Association and the
St. John’s University School of Law and
has had the full support and cooperation
of the New York State Access to Justice

Program of the NYS Unified Court
System. When we began CLAROQueens in 2008 there were over 300,000
thousand consumer debt cases filed in
New York City that year. Of course, all of
the plaintiffs for these cases are represented by counsel, while nearly all of the
defendants proceed pro se because they
cannot afford to hire private counsel.
Although the volume of these cases has
come down since then, pro se debt defendants still face serious hurdles.
Collection practices involving sewer
service as well as extensive motion and
discovery practice are rampant in this
area of law, despite the fact that nearly all
of the defendants in these cases are
unrepresented by counsel. To date,
CLARO-Queens in nearly 250 clinic sessions has provided five-thousand free
consumer debt consultations. CLARO
volunteers may assist a pro se litigant in
filing an Answer for their case or in drafting an order to show cause to vacate a

default judgment or offer advice on negotiating a settlement and trial strategies.
The overwhelming majority of the people
who come to CLARO have a favorable
outcome to their case; the case may be
discontinued/dismissed or a settlement is
agreed upon for considerably less than
the amount sued upon.
Many thanks must go to April A.
Newbauer, then Attorney-in-Charge of the
Queens Civil Division of the Legal Aid
Society, now Judge Newbauer, who created the CLARO clinic concept with the
Brooklyn Volunteer Lawyers Project in
2006 and was instrumental in the creation
of CLARO-Queens. Thanks must also go
to then Supervising Judge of Queens Civil
Court, Bernice D. Siegal, now Justice
Siegal, for her help getting CLAROQueens off the ground and to Professors
Ann Goldweber and Gina Calabrese of the
Elder Law Clinic at the St. John’s
University School of Law for their continuing support of this program. We have

also had the good fortune of having two
incredible St. John’s Law student coordinators, Fletcher Strong and Christopher
Newton who have provided invaluable
service and guidance for our volunteer
lawyers and students. We also have had
the luck to work with the great administrative staff at Queens Civil Court, led by the
Clerk of the County, Joseph Traynor,
Deputy Clerk John Barry and Supervising
Clerk Monica Dingle. Lastly, thanks are
due to Judge Fern A. Fisher, Deputy Chief
Administrative Judge for New York City
Courts for her strong support of the
CLARO initiative. Whoops! Almost forgot the hundreds of lawyers and students
who have volunteered their time and service and made this program a resounding
success – thanks to all of you!
* Mark Weliky, is the Pro Bono
Coordinator for the Queens County Bar
Association and Executive Director of the
Queens Volunteer Lawyers Project, Inc.
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BOOKS
BY HOWARD L. WIEDER

There are two new essential and excellent
books that ought to be within one arm’s
reach of every practicing litigating attorney
in New York State. They are both by Ernest
E. Badway. In Encyclopedia of New York
Causes of Action, the elements of each and
every cause of action cognizable in New
York and the elements of defenses are set
forth. Badway, in Library of New York Civil
Discovery Forms, gives excellent forms
and samples of discovery notices for a host
of causes of action. Both books are published by the NEW YORK LAW JOURNAL PRESS, both books are by ERNEST
E. BADWAY, a New York litigator, and both
books are essential for your practice.

Encyclopedia of New York Causes of Action
by Ernest E. Badway
Annual Paperback, 400 pages,
Includes Online Edition Access $189.95
ISBN 9781576255360
For more information contact Matt Clare
at 800-517-9871 or visit www.lawcatalog.com/nycoa
New York Law Journal Releases
2013 Edition Encyclopedia of New York
Causes of Action: Elements and Defenses
In Print and Online

The Encyclopedia of New York
Causes of Action: Elements and
Defenses is a single volume desk reference with online access. Prior editions
of Badway’s brilliant and comprehensive work has been cited by New York
State judges. The Encyclopedia of New
York Causes of Action: Elements and
Defenses is a quick starting point for
virtually any civil case containing New
York civil actions, legal principles and
defenses. The book compiles, outlines, and indexes theories of recovery
under New York law. There is nothing
like it available to New York State
practitioners.

AT THE

BAR

Over 450 Causes of Action Are
Arranged into 16 Sections:

The Encyclopedia of New
York Causes of Action:
Elements and Defenses is also
* AGENCY OR FIDUCIARY BASED
helpful for managing partners
CAUSES OF ACTION
of major litigation depart* ATTORNEY AND LEGAL
ments. The Encyclopedia of
SERVICES BASED CAUSES OF
New York Causes of Action:
ACTION
* BANKING, COMMERCIAL PAPER
Elements and Defenses enables
AND CREDITOR BASED CAUSES
you to bring your law firm’s
OF ACTION
associates up to speed quickly,
* CONSTITUTIONAL BASED CAUSto reduce training time, to
ES OF ACTION
* CONTRACT OR QUASIHoward L. Wieder reduce hourly fees in preparing
CONTRACT BASED CAUSES OF
briefs and pleadings, and to
ACTION
reduce
the
research expense.
* CORPORATE AND PARTNERSHIP BASED
The
Encyclopedia
of New York Causes
CAUSES OF ACTION
of Action: Elements and Defenses also
* DAMAGE RELATED BASED CAUSES OF
ACTION
contains an extensive common word
* EMPLOYER-EMPLOYEE BASED CAUSES
index facilitating a direct review of the
OF ACTION
potential universe of causes of actions,
* EQUITABLE BASED CAUSES OF ACTION
principles and defenses, and tables of
* INSURANCE BASED CAUSES OF ACTION
* JUDICIAL BASED CAUSES OF ACTION
cases and statutes. The online product
* REAL PROPERTY BASED CAUSES OF
contains links to the full text of decisions
ACTION
and statutes. You also have the ability to
* STATUTORY BASED CAUSES OF ACTION
search across the book, to download por* TORT BASED CAUSES OF ACTION
* TRUST AND ESTATE BASED CAUSES OF
tions of text to PDF or MS Word, to highACTION
light portions, and to save notes.
* MISCELLANEOUS DEFENSES
* FAMILY AND MATRIMONIAL CAUSES OF
ACTION

Where appropriate, the Cause of Action
will reference authorities for defense,
including statutes of limitation. The
Encyclopedia of New York Causes of
Action: Elements and Defenses, is a quick
reference to unfamiliar subjects, a welcome resource for firms without an extensive law library or research budget.

The Encyclopedia of New York Causes of
Action: Elements and Defenses is perfect
for any law library, solo practitioners, and
small law firms. Save time analyzing client
problems and preparing pleadings by pinpointing the starting point of an action
before employing more costly research.
The Encyclopedia of New York Causes of
Action: Elements and Defenses is an inexpensive desk reference for virtually any
case that walks in your door!
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Library of New York Discovery Forms
150 Sample Documents in print and on
CD $249.95
ISBN 978-1-57625-556-8
For more information contact Matt Clare
at 800-517-9871 or visit www.lawcatalog.com/nydiscoforms
New York Law Journal Releases
Library of New York Civil Discovery Forms

Library of New York Civil Discovery
Forms is a comprehensive library of over
150 documents selected from SMART
LITIGATOR N EW Y ORK , a complete,
affordable, NY-specific case prep solution. These forms have been created,
tested, and used by attorneys in the dis-

covery process. Created by attorneyexperts in various fields, the forms may
be edited to suit the unique facts and circumstances of each case. The book contains requests and responses for all types
of discovery, including interrogatories,
bill of particulars, document requests,
subpoenas, deposition notices, and confidentiality documents.
This soft cover book contains a printed
version of each form. Also included is a
CD of forms, allowing for easy drafting
and editing of Word documents.
Chapter 1. Authorizations
Chapter 2. Discovery and Inspection
Chapter 3. Subpoenas
Chapter 4. Discovery Demands and
Responses
Chapter 5. Discovery Responses and
Objections
Chapter 6. Depositions
Chapter 7. Admissions
Chapter 8. Bill of Particulars
Chapter 9. Interrogatories
Chapter 10. Information Requests
Chapter 11. Commissions
Chapter 12. Privilege, Protective Orders,
Confidentiality
Chapter 13. Discovery Motions
Chapter 14. Verifications, Affidavits,
Affirmations
I vouch for the usefulness of both
books. Please trust me: you will be consulting them frequently, and the cost of the
books is a tax deductible expense or can
be depreciated [as your Certified Public
Accountant will advise you].
HOWARD L. WIEDER is the writer of both
“THE CULTURE CORNER“ and the
“BOOKS AT THE BAR“ columns, appearing
regularly in THE QUEENS BAR BULLETIN, and is JUSTICE MARTIN E.
RITHOLTZ’s PRINCIPAL LAW CLERK in
Supreme Court, Queens County, Jamaica, New
York
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Influenza Vaccine
(Continued from page 3)

Justice Sotomayor wrote, “Vaccine manufacturers have long been subject to a legal
duty, rooted in basic principles of products
liability law, to improve the designs of
their vaccines in light of advances in science and technology. Until today, that
duty was enforceable through a traditional
state-law tort action for defective
design….the [holding of the court] Court
excises 13 words from the statutory text12,
misconstrues the Act’s legislative history,
and disturbs the careful balance Congress
struck between compensating vaccineinjured children and stabilizing the childhood vaccine market. Its decision leaves a
regulatory vacuum in which no one
ensures that vaccine manufacturers adequately take account of scientific and
technological advancements when designing or distributing their products….nothing in the text, structure, or legislative history of the Vaccine Act remotely suggests
that Congress intended such a result,”
[Dissent, p. 1] .
Both the Majority and Dissent agreed
on the jarring and disturbing fact that the
Food and Drug Administration (“FDA”)
(whose responsibility it is to approve the
design of the vaccines) has never even
spelled out in regulations the criteria it
uses to decide whether a vaccine is safe
and effective for its intended use.13
Acknowledging this reality, Justice Scalia
wrote: “Drug manufactures could often
trade a little less efficacy for a little more
safety, but the safest design is not always
the best one,”… ), [Majority at p. 13].
Justice Sotomayor, on the other hand,
frankly illustrated how the FDA is a “passive agency” and “considers whether to
approve that vaccines design only if and
when manufacturers come forward with a
proposal” 14 “…[T]he FDA does not condition approval of a vaccine on it being the
most optimally designed among reasonably available alternatives, nor does it (or
any other federal entity) ensure that
licensed vaccines keep pace with technological advances,”15
The Majority’s decision has in effect
eliminated drug manufacturers’ accountability and incentives for designing safe and
effective vaccines with minimal potential
hazards, and has far-reaching deleterious
effects on the American public. New and
uncharted methods of manufacturing are
happening at this very moment, with little
restraints in place to bridle any over-reaching effects of manufacturers who, by the
very nature of the corporate and capitalistic enterprise are motivated by rapid production and garnering profits. Now, they

have no reason, as Justice Sotomayor
points out, to exercise caution with respect
to designing and developing vaccines to
prevent potential hazards.
So how does this decision impact the
American people at the present moment?
We, as a society will now be injected with
new vaccines that were recently approved
by the FDA: one such vaccine consists of
a new insect-based, genetically engineered
flu vaccine16; another is a vaccine grown
in cultures of dog kidney cells17. The FDA
has approved these vaccines not because
they are safe, but rather because they speed
up flu vaccine production and because
manufactures have asked permission to
manufacture them. Simply put, these vaccines that have not be determined to be
safe, will be injected into our bodies.
Lest we forget, history has demonstrated that vaccines are dangerous and can
have disastrous consequences to the public at large. In 1976, Washington had a
mass swine flu vaccination program.
Several hundred cases of a rare, lethal,
paralyzing neurological disease called
Guillain-Barré syndrome (GBS) were
reported afterwards; twenty-five deaths
occurred from the shots. "The vaccines
used to combat an expected swine influenza pandemic in 1976 were shown to be
associated with GBS and were withdrawn
from use," wrote Prof. Elizabeth Miller,
head of the British government’s Health
Protection Agency (HPA) immunization
department.18 The Center For Disease
Control has also acknowledged that this
vaccine is linked to GBS.19 Moreover, the
fact that the NCVIA was created to compensate victims and their families for vaccine-related injuries (see p. 1, supra) suggests that vaccinations by nature are
inherently dangerous.
In light of the foregoing, it is crucial
that we consider how we can protect ourselves, our rights and our health where the
judiciary branch of the government and
the FDA, (a regulatory agency) are failing
us, and how we can work towards ensuring that the public as protected as much as
possible from the dangers that any and all
vaccines may have.
1. According to the U.S. Centers for Disease
Control and Prevention, influenza has officially reached epidemic proportions in the United
States, with 7.3 percent of deaths during the
week of January 4, 2013 caused by pneumonia
and the flu. “Flu reaches epidemic level in U.S.
says CDC,” Sharon Begley, Reuters Fri Jan 11,
2013 5:57 p.m. EST. Majority at p. 13 citing
Hutt, Merrill, & Grossman, Food and Drug
Law, at 685, 891; Dissent at p. 18, citing 42 U.
S. C. §262(a)(2)(C)(i)(I) - Regulation of biological products: (“The Secretary shall approve
a biologics license application . . . on the basis

SERVICE OF PROCESS
TIMELY • ACCURATE • COST EFFICIENT

631-225-4260

of a demonstration that . . . the biological product that is the subject of the application is safe,
pure, and potent”).
2. Dr. Melinda Wharton, Acting Director of
CDC’s National Center for Immunization and
Respiratory Diseases, “Increasing flu activity
should be a wake-up call. For anyone who has
put off vaccination: It’s time to get your flu
vaccine now.” (Of note is that a synchronicity
of timing occurred where significant increases
in flu activity occurred in the United States that
overlapped
with
National
Influenza
Vaccination Week (NIVW) being observed
December 2-8, 2012). “U.S. Flu Season Off To
Early Start, CDC Urges Vaccination, Early
Vaccine Coverage Data Shows Millions
Unprotected Still,” December 3, 2012, Center
for Disease Control and Prevention.
3. The government recommends that health
care facilities increase the number of workers
who get the influenza vaccination; the Centers
for Disease Control reports findings that vaccines among the health care work force help
reduce patient fatalities and aims to have 90%
compliance for health care workers by 2020.
Several nurses have recently been fired for
refusing to take the vaccine. “Some health care
workers don't want to get the flu vaccine for
medical or religious reasons,” Janice Lloyd,
USA TODAY January 16, 2013 2:35 p.m. EST
4. On November 13, 2009, the Centers for
Disease Control and Prevention (CDC) adopted specific vaccination criteria that would be
required for any person who seeks an immigrant visa or adjustment of status for U.S. permanent residence. In November 2010, The
Advisory Committee on Immunization
Practices (ACIP) indicated that the 2010-11
seasonal flu vaccination is recommended for
everyone 6 months of age and older unless
they have a specific contraindication to flu
vaccine. Accordingly, the following age-appropriate vaccination of influenza is required for
adjustment of status applicants, based on the
above criteria or per INA Section 212 (8
U.S.C. 1182)(a)(1). see 2009 Technical
Instructions for Vaccination for Civil Surgeons
and Updates for Civil Surgeons - Guidance
based on 2010 Recommendations for the
Seasonal Influenza (Flu) Vaccine.
5. Walgreen Co., which provides flu shots in
some of its pharmacy locations, reported that it
had given 5.7 million flu shots so far this flu
season, up from 5.3 million in the prior year.
Drugmakers Report Shortages of Flu Vaccine,
Published January 10, 2013, FoxBusiness,
Reuters
6. Certain types of the Novartis Flu Vaccines
were banned in late October, 2012 in Italy,
Switzerland, Spain, Germany, Austria, France,
Canada following particle contamination.
Canada and Switzerland lifted the ban at the
end of October. “Canada, Switzerland lift ban
on Novartis flu vaccines,”a Reuters, Zurich,
Wed, Oct 31, 2012 12:09 EDT. Italy lifted the
ban on the Novartis flu vaccine on November

9, 2012. “Italy lifts ban on Novartis flu vaccine,” Reuters, Rome, Fri Nov 9, 2012 1:04
pm. EST
7. In late November, 2012 the U.S. Food and
Drug Administration approved Novartis' new
flu vaccine grown in cultures of dog kidney
cells instead of the conventional chicken eggs,
a faster and more reliable manufacturing
process that could help build stockpiles in the
event of a pandemic. “Insight: U.S. government investment gives flu vaccines a shot in
the arm” Chicago Tribune, Julie Steenhuysen
Reuters January 19, 2013.
8. In the last 12 months, the U.S. Food and
Drug Administration has approved two new
seasonal flu vaccines that protect against four
predominant strains of flu instead of three. One
is a shot made by GlaxoSmithKline and the
other is a nasal spray made by AstraZeneca.
And this past week, the FDA green-lighted the
first gene-based flu vaccine by Protein
Sciences Corp, which uses genetic engineering
to grow portions of the virus in insect cells.
"This means there are going to be more manufacturers and more types of vaccine available
in future flu seasons," FDA Commissioner Dr.
Margaret Hamburg said in a teleconference on
Friday. “Insight: U.S. government investment
gives flu vaccines a shot in the arm” Chicago
Tribune, Julie Steenhuysen Reuters January
19, 2013.
9. “No vaccine manufacturer shall be liable
in a civil action for damages arising from a
vaccine related injury or death associated with
the administration of a vaccine after October 1,
1988, if the injury or death resulted from side
effects that were unavoidable even though the
vaccine was properly prepared and was accompanied by proper directions and warnings 42
U.S.C. sec. 300aa-22(b)(1).
10. CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE
THIRD CIRCUIT No. 09–152 Argued October
12, 2010—Decided February 22, 2011
11. Reaching this conclusion, the court
extensively discussed the placement of the
words “even though” and “unavoidable” in the
statutory text.” 562 U.S. __2011 Majority p. 7.
12. If Congress intended to exempt vaccine
manufacturers categorically from all design
defect liability, it more logically would have
provided: “No vaccine manufacturer shall be
liable in a civil action for damages arising from
a vaccine-related injury or death associated
with the administration of a vaccine after
October 1, 1988, if the vaccine was properly
prepared and was accompanied by proper
directions and warnings.” There would have
been no need for Congress to include the additional 13 words “the injury or death resulted
from side effects that were unavoidable even
though.” (See TRW Inc. v. Andrews, 534 U. S.
19, 31 (2001) (noting “cardinal principle of
statutory construction that a statute ought,
upon the whole, to be so construed that, if it
(Continued on page 7)
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POETRY CORNER
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THE FLY

BY JOSEPH DeFELICE

Buzz Buzz said the fly
I am here all around
Round your head,
Near your eyes
Buzz buzz said the fly

Try all that you might
with all of your sight
with quickness of hand
catch the fly will you not

Dr. N.G. Berrill, Director
Joseph DeFelice

Buzz buzz said the fly
I am here on your arm
Round around goes the fly
in your ear does it fly
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Oh why little fly
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Influenza Vaccine
(Continued from page 6)

can be prevented, no clause, sentence, or word
shall be superfluous, void, or insignificant”
(internal quotation marks omitted)). (Dissent,
p. 15)
13. Majority at p. 13 citing Hutt, Merrill, &
Grossman, Food and Drug Law, at 685, 891;
Dissent at p. 18, citing 42 U. S. C.
§262(a)(2)(C)(i)(I) - Regulation of biological
products: (“The Secretary shall approve a biologics license application . . . on the basis of a
demonstration that . . the biological product
that is the subject of the application is safe,
pure, and potent”).
14. Dissent at Pp. 21-22 citing to Hurley v.
Lederle Labs, 863 F.2d 1173, 1177 (CA5 1988)
(“[T]he FDA is a passive agency: it considers
whether to approve that vaccine designs only if
and when manufactures come forward with a
proposal.”
15. Dissent Pp. 21-22 citing to Hurley v.
Lederle Labs, 863 F.2d 1173, 1177 (CA5 1988)
(“[T]he FDA is a passive agency: it considers
whether to approve that vaccine designs only if
and when manufactures come forward with a
proposal.”
16. Flublok, is produced by programming
insect cells to produce hemagglutinin, a flu
virus protein essential for entry of the virus into
your body’s cells. Flublok is “the first the first
trivalent influenza vaccine made using an
insect virus (baculovirus) expression system
and recombinant DNA technology,” “Insight:
U.S. government investment gives flu vaccines

a shot in the arm,” Reuters, Julie Steenhuysen,
Chicago Sat Jan 19, 2913 8:05 a.m EST and is
approved for use in adults only, ages 18-49.
“This method allows for more rapid production, making more of the vaccine available
more quickly in the event of a pandemic...
17. In late November, 2012 the U.S. Food
and Drug Administration approved Novartis'
new flu vaccine grown in cultures of dog kidney cells instead of the conventional chicken
eggs, a faster and more reliable manufacturing
process that could help build stockpiles in the
event of a pandemic. “Insight: U.S. government investment gives flu vaccines a shot in
the arm” by Chicago Tribune, Julie
Steenhuysen Reuters January 19, 2013. This
too allows for speedier vaccine production,
“First Genetically Engineered Flu Vaccine
Now on the Market,” Dr. Mercola, January 29,
2013
18. “Health Officials Warn of H1N1
Vaccine's Link to Deadly Nerve Disease,” Fox
News. Published August 16, 2009
19. “Normally, about one person per
100,000 people per year will develop GuillainBarré syndrome (GBS), an illness characterized by fever, nerve damage, and muscle weakness. In 1976, vaccination with the swine flu
vaccine was associated with getting GBS.
Several studies have been done to evaluate if
other flu vaccines since 1976 were associated
with GBS. Only one of the studies showed an
association. That study suggested that one person out of 1 million vaccinated persons may be
at risk of GBS associated with the vaccine.”
Centers for Disease Control and Infection,
“Seasonal Flu Shot.

Comprehensive Diagnostic &
Treatment Services
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Alain Cesar, Tangier Harper, Anjana Nair and
Edward Cherubin

Annamarie Brown, Hon. Morton Povman, Larry
Litwack, Hon. Len Livote, Tom Principe and Hon.
Seymour Boyers

David Adler and Louis Laurino

Diana Gianturco, Art Terranova and Hon. Darrell
Gavrin

Edward Guida, Hon. Darrell Gavrin and Joseph Risi

George Nashak, Paul and Paula Pavlides

Hon. George Heymann, his daughter Briana, Yvette
and Richie Gutierrez

Hon. Jeff Lebowitz, Jessica Sin, Joe Risi and Dave
Adler

Hon. Len Livote, Hon. April Newbauer and Joe Risi

Photos by Walter Karling
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John Lopresto and John Scheich.

Ken Brown, Hon. Maureen Healy, David Scott and
Joe Carola

Kerry Katsorhis with his lovely daughters Nicole
and Valerie

Larry Litwack, Hon. Len Livote and Hon. Seymour
Boyers

Lou Laurino, Greg Brown, Dave Adler and David
Cohen

Mona Haas, Hilary Gingold and Hon. Maureen
Healy

Joe DeFelice and Jim Pieret

Richard Lazarus, Hon. Darrell Gavrin and Geo
Nicholas

Joe Risi, Joe DeFelice and Kerry Katsorhis.

More toys donated for the foster agency Forestdale,
Inc.

Some gifts given by attendees of Holiday Party

Photos by Walter Karling
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CPLR Update
(Continued from page 1)

find no relationship between the maintenance
of the account and the specific terrorist activities of which plaintiffs complained. The harm
to plaintiffs was caused by terrorist rockets, not
money transfers. Therefore, the maintenance
of the accounts in New York, and the money
transfers made through them, was “too attenuated” from the Hezbollah attacks to serve as a
basis for personal jurisdiction. The court
denied the plaintiffs’ request for limited disclosure on the jurisdictional issue.
The Second Circuit found that New York
law as to jurisdiction premised on the use of
correspondent accounts was sufficiently
unsettled to require resolution by the New
York Court of Appeals. Two questions were
certified. First was whether a foreign bank’s
maintenance of a correspondent account at a
New York bank, and the use of that account
to make “dozens” of money transfers for a
foreign client constitutes “transacting business” under New York law. Second, whether
the plaintiffs’ claims of injury “arise from”
LCB’s transaction of business in New York.
Our Court of Appeals answered both questions in the affirmative.
As to “transacting business,” the Court
found that its most significant prior decisions were in Amigo Foods Corp., v Marine
Midland Bank.26 A discussion of that case
is essential. It involved a shipment of potatoes and a bank in Maine, Aroostook Trust.
As with LCB in the present case,
Aroostook’s only connection to New York
was a correspondent account, with Irving
Trust. Amigo, a wholesaler, ordered the
potatoes from a Maine grower, Parent.
Payment was to be made at Aroostook by
way of a letter of credit from Amigo’s bank,
Marine Midland. Midland, for reasons of
convenience and speed, delivered the letter
of credit to Aroostook’s New York correspondent bank, Irving Trust. The transaction
fell apart, with Amigo claiming that Parent
wrongfully refused to accept payment and
Parent claiming that it never received payment. Amigo sued the banks and Parent, and
Parent cross-claimed against the banks.
Aroostook moved to dismiss for lack of personal jurisdiction, asserting that it had no
presence in New York and took no actions
in New York at all. The Appellate Division
held that Irving was a correspondent bank,
not an agent, and that there was no issue
that Aroostook transacted business here.
The Court of Appeals, however, reversed
in favor of disclosure, since Amigo made a
non-frivolous claim that Irving was indeed
Aroostook’s agent. The Court noted that
while a correspondent bank relationship, in
and of itself, would not support long-arm
jurisdiction, disclosure would show what the
context of the relationship actually was, and
whether or not Aroostook had transacted
business here so as to invoke the protections
and benefits of New York’s laws. Upon
remand and following disclosure, it became
clear that Amigo had directed its bank,
Marine Midland, to wire the funds to Parent,
that Marine Midland chose to deposit the
funds with Irving to the credit of Aroostook
for the benefit of Parent; that Parent directed
Aroostook to reject the payment; a direction
which Aroostook relayed to Irving.
Supreme Court denied Aroostook’s
motion to dismiss, and the Appellate
Division reversed and again dismissed the
complaints as against Aroostook. The facts,
as developed through disclosure, did not add
anything to the relationship between
Aroostook and Irving beyond the mere fact
of a correspondent bank relationship.
Aroostook’s position in this case was entirely passive, and it conducted no New York
activities which could be said to have
invoked the benefits and protections of New
York’s laws. The Court of Appeals affirmed.
The Second Circuit, in discussing the
import of Amigo Foods, had noted that the
best conclusion to be drawn was that the
“transacting business” prong of CPLR 302
(a)(1) “may be satisfied by the defendant’s
use of a correspondent bank account in New
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York, even if no other contacts between the
defendant and New York can be established,
if the defendant’s use of that account was
purposeful.”27 The New York Court of
Appeals accepted that as an accurate statement of New York law. It is always necessary to examine the quality of a defendant’s
contacts with New York. In Amigo Foods,
the only possible basis for a finding of jurisdiction would have been Aroostook’s use of
the correspondent account with Irving, when
in fact the account was used by Marine
Midland, not Aroostook.
Accepting that correspondent accounts in
New York are used to send money worldwide for transactions with no other New
York contact, and that this may result in
complicating a determination whether a foreign bank’s use of such an account in a particular case was purposeful or not,
“complaints alleging a foreign bank’s
repeated use of a correspondent account
in New York on behalf of a client — in
effect, a ‘course of dealing’ — show
purposeful availment of New York’s
dependable and transparent banking
system, the dollar as a stable and fungible currency, and the predictable jurisdictional and commercial law of New
York and the United States.”28

Comparison of the facts in Amigo Foods
and in the present case shows that while the
mere fact of a correspondent account will not
support jurisdiction over a foreign bank when
the defendant did not purposefully use that
account (as in Amigo Foods), the purposeful
use of such an account will support jurisdiction (as in the present case). LCB here was
alleged to have used that correspondent
account multiple times to transfer funds. The
language of the certified question speaks of
“dozens” of transfers,29 but it would seem that
a single purposeful use of a correspondent
account would be sufficient. The signal fact in
Amigo Foods was not that there was only one
use of the account, but that Aroostook had not
itself made any use of the account.
The second certified question was
whether or not the claims of foreign terrorism “arise from” LCB’s transaction of business. Our Court of Appeals noted that this
requires not causation, but only that there be
an “articulable nexus” or a “substantial relationship” between the transaction of business and the claim. This second prong of the
jurisdictional test limits the first, so that
jurisdiction will be conferred only over
those claims “in some way arguably connected to the transaction”. Where even this
connection is lacking, the cases refer to the
claims as being “too attenuated” from, or
“merely coincidental” to it.30
Here, and accepting the allegations of the
complaint as true, LCB used its correspondent account in New York to provide funds
for Hezbollah to carry out terrorist attacks. If
true, LCB used the account in such a way as
to violate duties owed to the plaintiffs under
the statutes under which plaintiffs make their
substantive claims. These claims provide a
sufficient “articulable nexus” and “substantial relationship” between the transaction of
business and the claims to satisfy the “arise
from” prong of the jurisdictional test.
Whether the plaintiffs can in fact prove these
claims at trial, is of course a different matter.
The Court therefore answered both certified questions in the affirmative.

SPCA of Upstate N.Y., Inc. v American
Working Collie Assn., 18 N.Y.3d 400, 940
N.Y.S.2d 525 [2012]
This was a defamation action, in which the
defendant Levitt published certain statements
on a web site maintained by the defendant
American Working Collie Association
(“AWCA”), which concerned the treatment
rendered to certain rescued dogs at plaintiff’s
facility in Queensbury, NY. Since AWCA has
neither offices nor employees in New York,
and Levitt is a Vermont resident, and the statements were published to the web site from
Vermont, the issue was whether New York
could assert long-arm jurisdiction over them.
After the dogs had been rescued, defendant Levitt made several visits to the plain-

tiff’s facility, which totaled less than three
hours, and several phone calls concerning
the care of the dogs. She and AWCA also
made offers of assistance and donations for
that purpose. The critical statements on the
web site were made following the visits.
CPLR 302, the long-arm statute, allows
jurisdiction over non-domiciliaries based on
tortious acts, committed within the state or
without the state but causing injury within
the state (CPLR 302 [a][2,3]), but excepts
defamation cases from the rule. Long-arm
jurisdiction in defamation cases may still
exist, however, where the defendant has purposefully transacted business within the state
and the claim arises from those transactions
(CPLR 302[a][1]). This requires that there be
some “articulable nexus” or “substantial
relationship” between the transaction and the
acts constituting the claim. If the connection
is “diluted,” or “attenuated,” a jurisdictional
basis will not exist. The line between the two
is sometimes difficult to draw, as the 4 to 3
split in this case demonstrates.
In the context of defamation cases,
research activities within the state, together
with other activities directly related to the
publication, have been held sufficient to supply the nexus.31 In Legros v. Irving 32 the
defamatory book was researched in New
York, negotiations for and execution of the
book contract took place in New York and
the book was published here. In Montgomery
v. Minarcin 33 the defamatory broadcast was
researched in New York, as well as written,
produced and broadcast here.
On the other hand, activities within the
state not directly related to the publication
have been held insufficient. In Talbot v.
Johnson Newspaper Corp., 34 one defendant
had attended college in New York. More than
two years later, a co-defendant, her father,
wrote letters to members of the college
administration concerning actions by a college coach, which had supposedly been witnessed by the former student. The letters were
republished in a local newspaper, as were
statements made by the student in a telephone
interview. At the time of the action both student and father were California residents.
Even assuming that the student’s pursuit of a
degree in New York constituted the transaction of business, the Court of Appeals held
that there was an insufficient nexus between
that and the allegedly defamatory statements.
In Copp v. Ramirez 35 the defendants were
New Mexico residents who had visited the
9/11 site with the plaintiff for approximately
60 hours before returning to New Mexico,
where they made allegedly defamatory statements concerning plaintiff’s actions at the
site. Again, assuming that the visit to the site
constituted the transaction of business, there
was an insufficient nexus between the activities in New York and the statements complained of. The statements were made outside New York and some years after the
defendants’ visit here, and so the connection
was too attenuated to sustain jurisdiction.
The majority here, in an opinion by Chief
Judge Lippman, found that the connection
between Levitt’s visits to New York and her
telephone calls, and her later postings to the
AWCA web site was too attenuated to sustain jurisdiction. While her observations
concerning alleged mistreatment of the dogs
were made during these visits, the visits
were not undertaken for purposes of gathering information.
The dissent, by Judge Pigott, found more
to Levitt’s activities than mere visits. Levitt
repeatedly offered AWCA’s assistance with
the care of the rescued dogs, her visits were
specifically to check on the care being given
to the dogs, and beyond Levitt’s activities
the AWCA sent members and volunteers to
assist with the care of the dogs. The dissent
found in all of this both the purposeful activities and the substantial relationship connecting those activities to the web site postings to support jurisdiction.
Limitations
Gress v Brown, ___ NY3d ___, ___ NYS2d
___, 2012 NY Slip Op 08564 [2012]
The issue here was whether challenge to a
wage freeze imposed by the Buffalo Fiscal
Stability Authority (“BFSA”) was subject to

the two-year limitations period in the Living
Wage Ordinance embodied in the City of
Buffalo Code, or to the four-month limitations
period applicable to Article 78 proceedings.
Plaintiffs were at-will seasonal employees,
who ordinarily would have been entitled to
pay increases pursuant to the Living Wage
Ordinance.36 Since 2003, however, BFSA has
had the power to control and freeze the wages
of Buffalo city workers, and on April 21,
2004, it exercised that authority with regard to
all of Buffalo’s workers subject to its authority. This class action for failure to pay increases due under the Living Wage Ordinance was
commenced in 2008. When BFSA’s wage
freeze was raised as a defense, the plaintiffs
brought BFSA into the action as a defendant
and sought a declaration that they were not
subject to BFSA’s authority. BFSA, in turn,
raised a limitations defense. Both Supreme
Court and the Appellate Division rejected the
defense, but the Court of Appeals reversed.
The majority viewed the case as subject to
the rule that where a declaratory judgment
action could have been brought in an alternative form carrying a specific limitations
period, that specific limitations period will
control over the catch-all six-year limitations period of CPLR 213(1). The court will
look to the essence of the claim, or the status
of the defendant, in order to establish the
availability of an alternative form of action.
Here, where the plaintiffs challenged
BFSA’s suspension of their pay increases,
their challenge could and therefore should
have been framed as an Article 78 proceeding, subject to the four-month limitations
period of CPLR 217. Hence, by waiting
nearly four years before commencing suit,
the plaintiffs acted untimely.
The dissent pointed out that the essence of
the claim is that the plaintiffs were not subject to BFSA’s wage-freezing authority, and
thus the only thing that applied to them was
the two-year limitations provision of the
Living Wage Ordinance. To which the
majority replied that, whether it had the
authority or not, BFSA in fact did freeze the
plaintiffs’ wages, in 2004, binding the plaintiffs, the City and its Mayor. The vehicle to
challenge that administrative action was an
Article 78 proceeding.

Corsello v Verizon N.Y., Inc., 18 N.Y.3d 777,
944 N.Y.S.2d 732 [2012]
The Court of Appeals here confronted the
limitations questions in an “inverse condemnation” case.
The complaint alleged that Verizon had
placed a box on the plaintiffs’ building,
which it used to facilitate telephone services
to a number of buildings. Plaintiffs claim
that Verizon never informed them that they
had a right to compensation, that it misled
them into believing that had a right to do so,
and that in essence it tricked them. To adopt
the Court of Appeals’ pithy explanation of
the technical aspects: “Plaintiffs claim, in
substance, that Verizon is using their building as a substitute for a telephone pole, without paying plaintiffs for the privilege.”
Verizon apparently had the right to position
its box on plaintiffs’ building by virtue of
Transportation Corporations Law § 27, which
also provides that the corporation placing the
equipment on someone’s property must pay
for the privilege, which Verizon had not bothered to do. The statute further provides that if
the parties cannot reach agreement on the
amount of compensation, it shall be fixed as
under the eminent domain procedure law. The
right of the corporation to invade the plaintiffs’
property under color of state law amounts to a
form of eminent domain, without the formal
exercise of that power through a condemnation
proceeding. The right of the property owner to
recover the value of the taken property is
known as “inverse condemnation.” The Court
of Appeals determined here, as had the courts
below, that the property owner had stated a
valid claim for “inverse condemnation.”
Plaintiffs had also pleaded claims for trespass, unjust enrichment and deceptive trade
practices in violation of General Business
Law § 349, and had sought class certification.
Verizon moved to dismiss, on various
grounds including limitations. In the
(Continued on page 11)
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Appellate Division, the inverse condemnation claim had been dismissed as time-barred,
but the General Business Law claim had been
found timely. The unjust enrichment claim
had been sustained against a challenge that it
was duplicative of the other claims. The
application for class certification was denied.
The trespass claim was not at issue on the
appeal, but the Court noted that, at least for
pleading purposes, both claims could coexist. Which would ultimately prove to
describe the facts (and govern the remedy)
would depend on whether the invasion of
the plaintiffs’ property turned out to be permanent or temporary.
We are concerned here, however, with the
issue of limitations. The Court of Appeals
held to the contrary of the Appellate Division
on both limitations questions: the inverse
condemnation claim was asserted timely, but
the General Business Law claim was not.
The box was placed on plaintiffs’ property
long ago, when the telephone company was
still the New York Telephone Company. The
Appellate Division held that the claim was of
an injury to property, and hence subject to the
3-year limitations period of CPLR 214(4).
Without more, the claim would indeed have
been untimely. The Court of Appeals held
that the claim is, however, saved by Real
Property Law § 261, which states:
“Whenever any wire or cable used for
any telegraph, telephone, electric light
or other electric purpose, or for the purpose of communication otherwise than
by the aid of electricity, is or shall be
attached to, or does or shall extend
upon or over any building or land, no
lapse of time whatever shall raise a presumption of any grant of, or justify a
prescription of any perpetual right to,
such attachment or extension.”

The Appellate Division had viewed this as
meaning no more than that Verizon could
not claim title by adverse possession, or a
prescriptive easement, and thus did not bar
the limitations defense. The Court of
Appeals, however, gave it a broader interpretation, that Verizon could not unlawfully
attach its wires to the plaintiffs’ property and
then preclude their remedy by a limitations
defense, by whatever theory the remedy was
sought. The inverse condemnation claim
was therefore not time-barred.
The General Business Law claim was
untimely, however. The claim of deception
was based on the allegations that Verizon
affixed the box to the building without
informing the plaintiffs of their right to compensation, and in falsely informing them that
it had a right to affix the box. The claim comes
under the 3-year limitations period of CPLR
214 (2), as an action to recover on a liability
created or imposed by statute. On its face, the
complaint does not allege any such acts within 3 years of the commencement of suit. The
Appellate Division found that by concealing
its wrongdoing, Verizon had prevented the
plaintiffs from bringing suit, and was therefore estopped from asserting the limitations
defense. However, the Court of Appeals has
held that where the defendant has done nothing more than fail to disclose his wrongdoing,
there is nothing which prevented the plaintiff
from suing and hence no grounds for an estoppel.37 The estoppel doctrine requires that the
defendant have taken actions which somehow
prevented the plaintiff from suing timely, as
by fraudulent misrepresentations after the acts
sued upon. Since there was no subsequent
misrepresentation here, other than the suedupon misrepresentation itself, there was no
estoppel and the claim was untimely.
The Court of Appeals held, also, that the
unjust enrichment claim was indeed duplicative of the other claims, and that class certification was properly denied on the grounds
that the plaintiffs’ claims were likely to be
specific to their building and not representative of a class.
Hahn Automotive Warehouse, Inc. v

American Zurich Ins. Co., 18 N.Y.3d 765,
944 N.Y.S.2d 742 [2012]
Where an insurer and insured have a longrunning relationship, and where the insurer
omits to bill the insured for outstanding
deductibles and retroactively-calculated premiums for over 10 years, the claims are
barred by limitations. The 6-year period
accrues and starts to run at the time when the
insurer had the right to demand payment, not
at the time years later when it actually did so.
Here, the plaintiff Hahn Automotive
(“Hahn”) and the defendant insurers
(“Zurich”) had a business relationship from
the early 1990’s until the mid-2000’s. There
were multiple forms of policies involved,
which fell into four categories, including (1)
retrospective premium policies; (2) adjustable
deductible policies; (3) policies with
deductibles; and (4) claim services contracts.
The first two categories were similar in that
they both involved the payment of initial premiums, to be recalculated by Zurich on a regular basis, with Hahn to pay additional sums
for additional premiums or deductibles as
billed on an annual basis after an initial 18month period. In the deductible category,
Zurich was to pay the claims, and then bill
Hahn for the deductible amounts, plus certain
fees. The deductible amounts were to be billed
on a monthly basis, payable within 20 days of
the demands. The claim services contracts
involved damage claims to automobiles, and
were to be paid on a per-claimant basis.
It was not until Zurich performed an
internal audit in 2005 that it found that it
had not billed Hahn for deductibles or
expenses on two of the deductible policies
(category 3) for 10 years, involving policies
issued in September 1995-1996. Zurich sent
Hahn an invoice in April of 2005, seeking
payment of $1.123 million, which Hahn did
not pay. In March of 2006 Zurich sent an
invoice for $751K, for adjustments due on
the retrospective premium policies (category 1) and adjustable deductible policies
(category 2), reflecting adjustments claimed
from March 1995 through March 2005.
Also in March of 2006 Zurich sent another
invoice, this time for $71K, for bills on the
claim services contracts (category 4) that it
had neglected to send. When Hahn failed to
pay any of these invoices, Zurich applied to
the balance a $400K line of credit which
Hahn had on deposit with it.
Hahn commenced this action to recover
damages from the alleged misuse of the line
of credit, and a declaration that any bills for
debts arising more than six years from the
commencement of the action were timebarred by the contract limitations period.
Zurich counterclaimed for breach of contract
for non-payment of the amounts billed in the
invoices. Both sides moved for summary
judgment. Supreme Court agreed with Hahn
that any claims for unpaid bills accrued when
Zurich could have demanded payment, and
that therefore the statute of limitations had
run on all bills for which Zurich had the right
to demand payment more than six years prior
to the commencement of the action. The
court also found that Zurich had not misused
the line of credit, but did not dismiss Hahn’s
causes of action related to it.
The Appellate Division affirmed with
regard to the statute of limitations, and modified by dismissing the claims related to the
line of credit. There was a one-judge dissent,
who concluded that the limitations period
for the invoices did not begin to run until
Hahn refused payment.
In the Court of Appeals limitations was the
only issue, and the Court affirmed, 4-3. The
general principle is that a cause of action
accrues and the limitations period starts to run
when all the facts necessary to state the cause
have occurred, and in contract cases this generally means at the time of breach. The Court
endorsed a line of Appellate Division cases
holding that when the issue is money due
under a contract, the cause of action accrues
and the limitations period starts when the
claimant “had the right to demand payment,
not when it actually made the demand.”38
Applying that rule, the Court agreed with the
Appellate Division majority that the limitations periods on Zurich’s claims began to run
when it had the right to demand payment, not

years later when it finally did so. Therefore,
any claim where it had the right to demand
payment more than 6 years prior to the commencement of the suit was time-barred.
Otherwise, a party in Zurich’s position would
be able to delay the limitations period indefinitely, by the simple device of delaying its
demand for payment.
The dissent would have looked to the particular nature of the insurance contracts,
where the insured does not know how much
it owes the insurer, if anything at all, until the
insurer recalculates the premium pursuant to
the policy and delivers an invoice. The majority’s rule creates the situation, which the dissent found “illogical,” that the cause of action
may have accrued, and the limitations clock
may be ticking, before the insured has had
any opportunity to pay, that is, before any
breach has in fact occurred. The dissent
viewed the recalculation provisions of the
insurance contract as creating “a running tally
of debits and credits, which remained open
until such time as all claims or expenses for a
particular policy year were resolved”.39 The
dissent viewed the majority’s conclusion as
being contrary to the view taken in retrospective premium cases by the leading commentators 40 and cases nationwide.41
Miscellaneous
CPLR 2310, which exempted subpoenas
issued by the NY State Labor Relations
Board from the provisions of CPLR Article
23, has been repealed.42 Henceforth, such
subpoenas will be governed by Civil Service
Law §205.5, which incorporates the provisions of the CPLR by reference. (Civil
Service L. §205.5[k])

Mirvish v Mott, 18 N.Y.3d 510, 942
N.Y.S.2d 404 [2012]
While not stating broad principles from a
procedural standpoint, this decision is interesting for its comments on the Dead Man’s
Rule, CPLR 4519. It also illustrates that a
limitations defense can be waived by an
agreement to have a dispute determined on
the merits, even though the agreement never
expressly mentions the limitations defense.
This was a dispute over a bronze sculpture
by the sculptor Jacques Lipchitz. The facts
are convoluted, and have here been simplified somewhat for purposes of discussion.
Petitioner, Mirvish, claims that the original owner, the sculptor’s widow Yulla
Lipchitz, gave the sculpture to her friend,
Biond Fury, during her lifetime. The gift was
made by a writing (on the back of a photograph of the sculpture) which was given by
Yulla to Fury in 1997. At that time the sculpture was in a warehouse, owned by the
Marlborough Gallery.
In 1998 the sculpture was removed from
the warehouse at the direction of the respondent, Mott, who is Yulla Lipchitz’ son, and
was sent to Paris for exhibition at the Louvre.
Fury claimed that the removal was done
without his authorization or knowledge.
Yulla Lipchitz died in July of 2003, and
her will was admitted to probate that August.
Mott was named as the executor of the will.
By letter date March 9, 2004, Fury claimed
ownership of the sculpture and demanded
that it be delivered to him. Fury then sold his
interest in the sculpture to the petitioner,
Mirvish, in September, 2005.
This proceeding was commenced in the
Surrogate’s Court in July, 2006, seeking a
declaration that Mirvish as Fury’s assignee
is the owner of the sculpture, and asserting
claims in conversion, replevin, and constructive trust. Mott’s answer included a limitations defense. Both sides moved for summary judgment.
In 2007, while the summary judgment
motions were pending, Mirvish filed an
action in Supreme Court against
Marlborough, claiming conversion and seeking the return of the sculpture. The action was
settled in August, 2007, with both sides
agreeing that the sculpture was to be held in
escrow pending a final determination by a
New York State court of the ownership issues.
The settlement stipulation was also signed by
Mott as executor of Yulla Lipchitz’ estate.
The Surrogate’s Court granted Mirvish’s
motion and denied Mott’s, finding that Yulla
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Lipchitz did make a gift of the sculpture to
Fury, as shown by the writing on the photograph.
In the Appellate Division,43 both sides
argued for summary judgment on the merits.
The Appellate Division held that Mirvish’s
motion was insufficient on the merits, since all
of his proffered evidence came from Fury’s
account of his dealings with the deceased
Yulla Lipchitz, and thus was barred by CPLR
4519, the Dead Man’s Rule. Mott, on his
motion, argued that there was no evidence that
Yulla Lipchitz gave up dominion and control
over the sculpture to Fury, and thus that was
ever a completed gift. In support, Mott submitted a letter from the Marlborough Gallery
to the French Government, which reflected
the arrangement to loan the sculpture to the
French Government for display in Paris. The
loan was to be for three years or until Yulla
Lipchitz died, with the sculpture to be
returned to family for sale. The Appellate
Division found that this was not dispositive,
and at best raised a triable issue.
The Appellate Division found that the
statute of limitations was dispositive in
favor of the Mott, and sufficient to reverse
the Surrogate’s Court. The court held that
the action was subject to a 3-year limitations
period, since it sounded in conversion and
replevin, and that the claims accrued no later
than 1998, when Mott first removed the
sculpture from Marlborough’s warehouse on
loan to the French government. The court
found that the 2007 settlement of the
Supreme Court action could not be considered as a waiver of the limitations defense,
since such a waiver must be explicit and the
settlement made no mention of limitations.
The Court of Appeals reversed, and reinstated the Surrogate’s Court decree in favor
of Mirvish. As to the sufficiency of
Mirvish’s motion, the Court found that the
Surrogate had correctly determined that
Yulla’s writing evidenced an inter vivos gift,
and the possession of the gift after the
donor’s death created a presumption of
delivery during the donor’s life. The Dead
Man’s Statute was no bar to the consideration of the writing or the presumption its
possession created.
The Court of Appeals also found that the
limitations defense was in fact waived by
the 2007 settlement of the Supreme Court
action, since that settlement evinced the
agreement by all sides to have the courts
determine ownership on the merits.

Coleman v Daines, 19 N.Y.3d 1087, ___
NYS2d ___, 2012 NY Slip Op 07222 [2012]
The plaintiff initially applied to the New
York City Human Resources Administration
for personal care attendant services in
November, 2007, and again in January, 2008.
Her application was finally granted in June,
2008. She commenced this class action
claiming that HRA and the Department of
Health failed to decide her claim timely and
violated her rights under Social Services
Law § 133 to due process by not giving her
notice that temporary benefits were available
at the time of her application. Supreme Court
dismissed the petition as moot, since she was
in fact receiving the benefits she claimed.
The Appellate Division reversed, and the
Court of Appeals affirmed, 4-3, holding that
the case comes within the exception to the
mootness doctrine. The exception applies
“where the issue to be decided, though
moot, (1) is likely to recur, either between
the parties or other members of the public;
(2) is substantial and novel and (3) will typically evade review in the courts.”44 Here,
while the plaintiff is indeed receiving the
services she originally requested, her claim
is that the respondents maintain a policy of
not informing applicants of the availability
of temporary assistance through Medicaid.
This policy is alleged to been applied to all
similarly situated claimants seeking the
same benefits as the plaintiff, it is likely to
recur. The ramifications of such delays make
the issue “substantial,” and the brief nature
of the alleged violation means that it will
typically avoid judicial review.
The dissent would have held that an
amendment to the Social Services Law §
(Continued on page 12)
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133, which now has enlarged the category of
recipients entitled to temporary assistance,
means that the issues are no longer likely to
recur, and that therefore the exception to the
mootness doctrine does not apply.

Parties
Swezey v Merrill Lynch, Pierce, Fenner &
Smith, Inc., 19 N.Y.3d 543, 950 N.Y.S.2d
293 [2012]
This case concerned the efforts of a large
class of victims of the Marcos regime in the
Philippines to recover for damages suffered
at the hands of the regime. Known as the
“Pimentel class,” they recovered a judgment
against Marcos’ estate for almost $2 billion,
but collecting has proven quite difficult. The
Philippine Republic has undertaken its own
program to recover the assets stolen by
Marcos and other members of his administration. In this turnover proceeding, a member of the Pimentel class seeks to enforce the
judgment against an asset, nominally an
asset of the Marcos estate, to which the
Philippine Republic has a competing claim,
as stolen property. Since the Philippine
Republic is unwilling to have the validity of
its claim determined by a New York court,
and has therefore asserted its sovereign
immunity as a bar to the assertion of jurisdiction over it, the question becomes
whether dismissal of the turnover proceeding is required. Both the Appellate Division
and now the Court of Appeals have determined that dismissal is indeed required.
The asset in question is a brokerage
account with Merrill Lynch in the name of
Arelma, SA, a Panamanian corporation, now
worth some $35 million. The shares representing ownership of Arelma have been
deposited in an escrow account in the
Philippine National Bank until a special
Philippine court, the Sandiganbayan, determines whether the assets are owned by the
Marcos estate or the Republic. In the meantime, the Republic requested that Merrill
Lynch transfer the funds in the brokerage
account to that escrow account, which
Merrill Lynch refused to do because of the
competing claims to the funds, including
those of the Pimentel class. Merrill Lynch
commenced a federal interpleader action to
determine the competing claims, but the
Republic claimed sovereign immunity, and
the matter wound up dismissed by the US
Supreme Court, since the Republic was a
required party under the FRCP.45 The High
Court held that dismissal was required where
the interests of the foreign sovereign would
otherwise be injured, and that comity
requires that a foreign state be allowed to use
its own courts to resolve its own disputes.
At that point, the plaintiff, as noted a member of the Pimentel class, commenced this
turnover proceeding against Merrill Lynch to
execute the $2 billion judgment against the
funds in the Arelma account. Then, the
Sandiganbayan rendered its determination
that the funds used to establish the account
belonged to the Republic, and not the Marcos
estate. The Philippine National Bank and
Arelma moved for leave to intervene in the
turnover proceeding, asserting that the
Philippine Republic was an indispensable
party, but could not be joined due to sovereign immunity. Supreme Court granted leave
to intervene but denied the motion to dismiss, finding that the matter could go forward without the Republic as a party. The
Appellate Division reversed and dismissed,
finding that pursuant to CPLR 1001 the case
could not proceed without the Republic.
The Court of Appeals noted that after oral
argument before it, the Philippines Supreme
Court affirmed the determination of the
Sandiganbayan. The plaintiff has taken the
position that as a non-party to that action,
she is not bound by the determination.
An person is a necessary party if his presence in the action is required for there to be
complete relief to the existing parties, or
who might be inequitably affected by the
judgment.46 CPLR 3211 (a)(10) sets forth
the procedural vehicle for such a dismissal,
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but the grounds upon which the court may
do so are governed by CPLR 1001 (b),
which sets out five factors which the court
must consider when the party may be joined
only upon his consent or voluntary appearance.47 The court must consider all five factors, but no single one of them is determinative. The aim is to guarantee that the absent
party is not prejudiced by judgments affecting their rights when they have not had the
opportunity to be heard.
The first question, of course, was whether
or not the Philippine Republic was a necessary party at all. Not in the sense that its
presence was required in order for the
Pimentel class to get the relief it wanted, but
certainly in the sense that the Republic
might be inequitably affected by the judgment. If the plaintiff prevailed and the funds
in the account were liquidated, there would
be nothing left to satisfy the Republic’s
claim that the funds in fact had been looted
from the Philippine people.
The five statutory factors must therefore be
considered. The first factor, whether the plaintiff has an effective remedy if the action is dismissed for non-joinder, is in the plaintiff’s
favor. She will not have an available remedy
in the event of dismissal, nor even a forum in
which to press her claim to the assets.
The second factor, prejudice to the absent
party, favors dismissal, strongly so in the
Court’s opinion. It is not merely that allowing
execution of the Pimentel judgment against
these assets would affect the Republic’s claim
to them. The Republic’s claim is based on several factors that reflect its national interest:
Philippine law concerning forfeiture of stolen
property that predates the Marcos regime; evidence that the billions of dollars purportedly
in the Marcos estate were in fact looted from
the people of the Philippines; findings by the
Philippine Supreme Court and the Swiss
Federal Supreme Court that Marcos stole
these assets from the Republic; and the determination of the Sandiganbayan, affirmed by
the Philippine Supreme Court, that the specific funds in the account at issue belonged to the
people of the Republic and not to Marcos.
The third factor, concerning whether any
party could have minimized the prejudice or
might be able to do so in the future, does not
speak against dismissal. The Republic’s
assertion of immunity is part of the law of
nations. As the US Supreme Court noted in
dismissing the federal interpleader action,
the privilege of asserting sovereign immunity would be diminished if determinations
affecting its interests could be determined by
a foreign court in its absence and over its
objection.48 The highest courts of three
nations, including our own, have shown that
forcing the determination of the claims to
the assets in the account at issue would
adversely affect international comity and the
self-interest of the various nations.
The Court distinguished this case from
Saratoga County Chamber of Commerce
Inc. v. Pataki,49 a taxpayer declaratory judgment action where the plaintiffs sought a
declaration of the unconstitutionality of a
compact entered into by the Governor with
the St. Regis Mohawk Indian Tribe to permit
casino gambling on the Tribe’s reservation
and an injunction against the use of State
funds to implement it. The State sought to
dismiss the action on several procedural
grounds, including that of the absence of the
Tribe from the lawsuit, claiming that it was
an indispensable party. The State claimed
that the action should be dismissed due to
the Tribe’s absence.
The State relied upon the second of the
factors (prejudice to the absent party). The
prejudice claimed was that an adverse judgment would remove the authority under
which the Tribe operates the casino. The
plaintiffs relied upon the first factor, which
requires the court to consider whether the
plaintiff has another effective remedy if the
action is dismissed. The Court of Appeals
found the effective-remedy factor to be
determinative, since the plaintiffs would
have no remedy if the action were dismissed, and in fact no claim of unconstitutionality could ever be raised against any
compact with any entity beyond the jurisdiction of our courts.

That is to say, the essential issue in
Saratoga County Chamber of Commerce
was the extent of the constitutional powers
of the Governor. Here, the issue is which
party owns certain assets, and does not justify an exception to the general rule, stated by
the US Supreme Court in the federal interpleader case, that
“where sovereign immunity is asserted,
and the claims of the sovereign are not
frivolous, dismissal of the action must
be ordered where there is a potential for
injury to the interests of the absent sovereign.”50

The fourth factor is the availability of a
protective order, which the Court noted
would effectively be accomplished by a dismissal, since that would leave neither party
able to take over the funds in the account at
the present time, so that neither party would
be prejudiced at the expense of the other.
The fifth factor, whether an effective
judgment can be entered without the missing
party, was in favor of dismissal due to the
possibility of conflicting judgments if the
claim went forward in the absence of jurisdiction over a party such as the Republic
with a conflicting claim to the account. The
Court noted that the determination of the
Philippine Supreme Court places the
Republic in a position to seek enforcement
of that judgment here. If, however, the assets
have already been turned over to the plaintiff
and the Pimentel class, the Republic might
turn to Merrill Lynch to satisfy its judgment.
The possibility of duplicate liability against
this party would not further the resolution of
the dispute as a whole.
Based on its consideration of all the factors, the Court held that the case could not
be decided in the absence of the Republic,
and that in its absence dismissal was
required. The Court expressed its sympathy
to the Pimentel class members. It noted,
however, that their dispute was with the
estate of Marcos, and could only be executed against its lawful assets. If, as the
Philippines’ highest court has determined,
the assets involved here belong to that
nation and not to the Marcos estate, the class
members have no lawful claim to them.

Pleadings
CPLR 3015(e), concerning complaints by
businesses subject to licensing requirements, has been amended to allow such
complaints as long as the business was
licensed when the claim arose. Under the
existing provision, a business such a home
improvement contractor would have to keep
its licenses in effect for as long as the litigation continued.51

Trial
Holstein v Community Gen. Hosp. of
Greater Syracuse, ___ NY3d ___, ___
NYS2d ___, 2012 NY Slip Op 07857 [2012]
In Duffy v Vogel,52 the Court of Appeals
determined that even in a civil case a party’s
right to poll the jury after a verdict was
absolute, and that a court’s failure to allow
the jury to be polled upon request was not
subject to harmless error analysis. The failure required a reversal and a new trial.
Here, however, after a plaintiff’s 5-1 verdict, the defendant requested that the jury be
polled. When the court pointed out that each
of the jurors had signed the verdict sheet,
counsel seemed to acquiesce by saying:
“Okay. All right. Thank you,” after which
the court dismissed the jury. Two weeks
passed before the defendant moved to set
aside the verdict and for a new trial on the
grounds of the failure to poll the jury.
Supreme Court denied the motion, and the
Appellate Division affirmed, as did the
Court of Appeals here.
Counsel’s response made it reasonable for
the court to conclude that the request had
been withdrawn.
David H. Rosen served in the Supreme
Court, Queens County, as Principal Law
Clerk to Justice Arthur W. Lonschein from
1980 to 2000, and as Court Attorney/Referee
from 2001 to 2010. He is now in private

practice. Any comments may be addressed to
davidhrosenesq@gmail.com

24. Licci ex rel. Licci v. Lebanese Canadian Bank,
SAL, 673 F.3d 50, 74-75 [C.A.2 (N.Y.),2012]. The
specific questions certified were:
“(1) Does a foreign bank’s maintenance of a correspondent bank account at a financial institution in New
York, and use of that account to effect ‘dozens’ of multimillion dollar wire transfers on behalf of a foreign
client, constitute a ‘transact[ion]’ of business in New
York within the meaning of N.Y. C.P.L.R. § 302(a)(1)?
(2) If so, do the plaintiffs’ claims under the
Anti–Terrorism Act, the ATS, or for negligence or
breach of statutory duty in violation of Israeli law,
‘aris[e] from’ LCB’s transaction of business in New
York within the meaning of N.Y. C.P.L.R. §
302(a)(1)?
25. Federal claims were pleaded under the AntiTerrorism Act (USC § 2333 [a]); and the Alien Tort
Statute (28 USC § 1350).
26. Amigo Foods Corp. v Marine Midland BankN.Y., 39 N.Y.2d 391, 384 N.Y.S.2d 124 [1976]; on
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27. 673 F3d at 66
28. 2012 NY Slip Op 07854, 8-9
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supra.
30. 2012 NY Slip Op 07854, 9-10
31. See, Legros v. Irving, 38 A.D.2d 53, 327
N.Y.S.2d 371 [1st Dept., 1971] (defamatory book
was researched in New York, negotiations for and
execution of the book contract took place in New
York and the book was published here); Montgomery
v. Minarcin, 263 A.D.2d 665, 693 N.Y.S.2d 293 [3rd
Dept., 1999] (defamatory broadcast was researched
in New York, as well as written, produced and broadcast here).
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NY3d 666, 816 NYS2d 703 [2006]
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45. Republic of the Philippines v Pimentel, 553 US
851 [2008]
46. CPLR 1001 (a)
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1. whether the plaintiff has another effective remedy
in case the action is dismissed on account of the nonjoinder;
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What does this mean to the Civil Court
Landlord-Tenant attorney? What this means
to you is that the standard Chapter 7 and 13
voluntary petitions (a 3 page document) have
a “Certification” section incorporated into
them, where a debtor must certify and check
off four boxes wherein it is stated “landlord
has a judgment against the debtor for possession of debtor’s residence” and the name and
address of the landlord must be written. And,
the debtor must claim that under applicable
nonbankrupcty law there are circumstances
under which the debtor would be permitted to
cure the entire monetary default. Further, the
debtor must deposit with the Clerk of the
Bankruptcy Court any rent that would become
due during the 30-day period after the filing of
the petition (a month’s rent in advance). And
finally, the debtor must serve the Landlord
with the Certification.
If the tenant/debtor complies with 362 (l), it
gives a tenant a 30 day respite (safe harbor) but
keep in mind the tenant is required to pay the
first month’s rent into Court (Bankruptcy Court
Clerk). If you’re an attorney that represents
Landlords - don’t you wish New York State and
City Courts had such a requirement! There are
no technical rules of service and a bankruptcy
court is likely to find any method of actual
service on the Landlord or the Landlord’s attorney as good service. The tenant must strictly
comply with all four prongs of the certification
or the eviction proceeding is not stayed. You
can at least mollify an irate Landlord by telling
him or her that the tenant had to at least deposit
one month’s rent with the Court and that the
Landlord will be entitled to that money. (For
purposes of this article the terms “debtor” and
“tenant” are used interchangeably as well as the
terms ‘Landlord” and “lessor”)
What happens next after the initial 30 days
ends. Well §362 (l) (2) states:
If, within the 30-day period after the filing
of the bankruptcy petition, the debtor complies with paragraph (1) and files with court
and serves upon the lessor a further certification under penalty of perjury that the debtor
has cured, under nonbankrupcty law applicable in the jurisdiction, the entire monetary
default that gave rise to the judgment under
which possession is sought by the lessor,
Subsection (b) (22) shall not apply, unless
ordered to apply by the court under Paragraph
(3). (emphasis added)
In other words, the tenant/debtor must file a
second certification within 30 days and pay the
Landlord the entire monetary default in order
for the eviction to be stayed. The first certification grants a tenant a 30 day breathing period.
The tenant must then decide whether they want
or can pay the entire amount of the money due
to the Landlord. This situation may satisfy most
landlords. It may be good to keep in mind that
§ 362 (l) has been found to apply only to monetary defaults that gave rise to the judgment of
possession and not to holdover proceedings or
to other evictions that do not concern monetary
defaults. In re Harris, 424 BR 44. In addition, it
is good to keep in mind that if there are persons
residing in a dwelling are not considered
“Tenants” under New York state law (i.e.
Squatter, licensee) there is no stay and the
Marshal can continue the eviction unabated by
any bankruptcy filing.
However, what if the Landlord does not
agree that the tenant has fully complied with
the requirements of the Certifications - what
is one to do? The answer is § 362 (l) (3) (A)
(B) which states that if the lessor files an
Objection to either certifications under subsections (1) or (2) and serves the Objection
on the debtor, the Court shall hold a Hearing
within 10 days. The Landlord does not need
to file a motion to lift the stay – the
Objection and filing of the proof of service
will trigger an Expedited hearing within 10
days. The Landlord/lessor would presumably
claim that the entire amount of the money
due was not paid or timely paid or that the

judgment of possession was not truly based
on monetary considerations.
If at the hearing on the lessor’s Objection,
the Court upholds the Objection (finds in
favor of the Landlord), § 362 (l) (3) (B) (i)
directs that subsection (b) (22) {the section
that states the automatic stay does not apply
to evictions} shall apply immediately and
relief from the stay provided under (a) (3)
shall not be required to complete the process
to recover full possession of the property;
and, the Clerk of the Court Shall immediately serve upon the lessor and the debtor a certified copy of the Court’s Order upholding
the lessor’s objections. (emphasis added)
So to review and not get too deep into the
weeds, if a tenant files a bankruptcy petition
after a lessor obtains a judgment of possession, that tenant (who is now called a
“debtor”) must file with the petition a certification that they have complied with the four
basic requirements referred to earlier, in order
to obtain the 30 day breathing period (“safe
harbor”). If the tenant does not comply with
the Certification filing requirements there is
no stay of eviction. However, if there is a
properly filed certification, the lessor can file
an Objection and obtain an Expedited
Hearing within 10 days. If the Objection is
upheld, there is no automatic stay and an
Order is issued forthwith. The second part of
the statute requires that the tenant file a second certification and cure (“pay”) the entire
money default which gave rise to the judgment of possession within 30 days of the filing of the petition in order for the automatic
stay against eviction to continue. The Lessor
is also given a second opportunity to file an
Objection to the tenant’s second certification
and receive an Expedited Hearing on the matter. In this manner the normal technical procedural requirements of filing a formal
motion in the U.S. Bankruptcy Court to lift
the stay is not required under section 362 (l)
(1) or (2).

WHAT HAPPENS IF
CERTIFICATION NOT MADE
WHEN FILING THE PETI TION?
The situation may arise when a tenant does
not fill out the first certification when filing
the petition – then what? If you have been
battling a knowledgeable and persistent tenant for a long time you probably believe that
the tenant will file the petition at the most
strategically advantageous moment without
informing the Court about all the facts.
Fortunately for Landlords, Congress in the
BAPCPA took care of that problem also. § 362
(l) (4) states, that “if a debtor, in accordance
with paragraph (5), indicates on the petition
that there was a judgment of possession of the
residential rental property in which the debtor
resides and does not file a certification under
either § 362 (l) (1) (2) –
(A) subsection (b) (22) shall apply
immediately upon failure to file such
certification, and relief from the stay
provided under subsection (a) (3) shall
not be required to enable the lessor to
complete the process to recover full possession of the property; and
(B) the clerk of the Court shall immediately serve upon the lessor and the debtor
a certified copy of the docket indicating
the absence of a filed certification and
applicability of the exception to the stay
under subsection (b) (22).”
What is this statue saying to us? Firstly,
under sub (l) of 362 in order for the initial 30
day stay to apply the debtor must file with the
petition the certification that the Landlord has
a judgment of possession for residential property, and pay the Court Clerk a month’s rent.
Hence, if the debtor does not disclose that a
Lessor has a judgment of possession when filing the petition, the lessor/Landlord and
Marshal can continue the eviction unabated
due to any bankruptcy filing. You can safely
instruct the Marshal to continue. If the tenant/debtor does file the petition stating that
there is a judgment of possession but does not
comply with the balance of the certification
requirements the same result applies. The les-

sor does not need to make a motion to lift the
stay and can continue with the eviction.
Let’s assume the tenant does file a petition
after receiving a Marshal’s 72 Hour Notice of
Eviction and does not file or comply with the
certification requirements. The Landlord
should continue with the eviction and instruct
the Marshal to continue with the eviction as if
there was no bankruptcy filing. Of course, as a
practical matter, the City Marshal, not having
access to the paper work involved in the filing,
may be a little hesitant to move forward. But,
guess what, Congress has appointed the Clerk
of the Court to be a semi-watchdog in these
types of cases involving a judgment of possession. The statute states the Clerk shall “immediately” serve the Landlord with a certified
copy of the docket sheet and notice of the
applicability of no stay under 362 (b) (22) if
the certification is not filed or complied with.
Presumably, this would occur if tenant files the
certification that there is an existing judgment
of possession, but the tenant does not deposit
any money with the Clerk of the Court, or
check off all the boxes in the certification.
Expecting the Clerk of the Court to immediately serve the Landlord on the date of the filing of the petition and/or on the 30th day due
date for the second certification with a certified copy of the docket sheet and a Notice of
the Applicability of § 362 (b) (22), may be a
little much. The practicable steps would be for
a practitioner to file a Notice of Appearance
for the Landlord and enroll in the Electronic
Case Filing system with the Bankruptcy Court.
Through the bankruptcy court’s electronic filing system (“PACER”) you can immediately
get a copy of the petition and any certifications
filed. After review of the certification, the
practioner can decide whether to make a
friendly reminder phone call to the Clerk of the
Court asking that they be sent a certified copy
of the docket sheet and notice of the applicability of (b) (22). As a practicable matter you
can download the docket sheet and it will have
a time stamp, this should be enough for the
City Marshal to act. The mailing of the certified copy of the docket sheet and Notice of (b)
(22) applicability are not steps required to be
taken prior to the eviction, but rather they seem
as additional courtesy steps Congress gave to
lessors so that they can have a legal imprimatur of their actions if questioned later. For
the nervous Nelly types who feel compelled to
cover their astute thinking, 362 (j) allows a lessor to make a motion confirming that the automatic stay has been terminated.
So far so good, but what if the debtor files
a petition without a certification and a week
later files an amended petition with a properly filled out certification in an attempt to
institute the automatic stay against eviction.
And keep in mind that Bankruptcy Rule
1009 (a) states a debtor may amend a petition, list, schedule, or statement any time
before the case is closed. As a matter of
course, debtors do amend schedules all the
time in bankruptcy cases in order to amend
the information contained in them. A lessor
with a pre-petition judgment of possession,
however, is protected from a belated filing of
an amended petition or certification.
The plain language of § 362 (l) has been
found to require that the certification be fully
complied with at the time of the filing of the petition. The Honorable Elizabeth S. Stong, U.S.
Bankruptcy Judge for the Eastern District, in her
decision of In re Harris, 424 B.R. 44 (Bkrtcy.
E.D.N.Y. 2010), in a very important decision in
this area, cited with approval the decision of In
re Parker, 2008 WL 2081536 (Bank.D.D.C.
May 8, 2008, which stated “[t]he stay ought not
be a moving target….” (emphasis added) Judge
Stong went on to hold that in enacting § 362 (b)
(22) and 362 (l) (4), Congress provided a mechanism under which, from the outset of the case
that the landlord can know with certainty
whether or not the stay applies to their continued
enforcement of pre-petition judgments for possession of the debtor’s residence. Moreover, it
was found that there is nothing in § 362 that purports to allow a debtor to amend or supplement
the petition in an effort to somehow resurrect the
automatic stay. This appears to mean that the
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tenant does not get a do over. So when filing a
bankruptcy petition, if a tenant botches up filling
out the certification, the filing of an amended
certification a few days later will not help them.
And, the Bankruptcy Courts of New York
have strictly enforced § 362 (l) to the chagrin
of two bankruptcy practioners who filed petitions on behalf of debtors without making the
proper notifications and certifications. In one
case, In re James Green, 422 B.R. 469, in a
Chapter 13 case, where the attorney was
found to have knowledge of the judgment of
possession and did not file the proper certifications and who, the Court, inferred from the
history of the case, had the intent to cause
delay was severely sanctioned. In that case it
was found that the failure to disclose the
judgment of possession and serve the
required certifications forced the Landlord to
move the Court to lift the automatic stay.
Because it was the debtor’s second Chapter
13 filing and the omission to disclose the
judgment of possession was not made until
the eve of the sanctions hearing and because
of his failure to appear at the Hearing, he was
sanctioned $4,500.00.
In another Chapter 13 case, In re Saundra
Plumeri, 434 B.R. 315, another attorney was
sanctioned by the bankruptcy court for not disclosing the judgment of possession and serving
the proper certifications on the Landlord. That
attorney appealed to the U.S. District for the
Southern District of New York, which affirmed
the bankruptcy court’s decision. The facts in that
case bear out that that there were two years of litigation between the tenant and the Landlord.
The tenant obtained a different attorney to file a
third bankruptcy case. That attorney knew about
the Warrant of Eviction and sent a faxed letter to
the Landlord and the City Marshal to cease all
prosecution of the case and that the automatic
stay was issued by the bankruptcy court, without
attaching a copy of the petition. Obviously, had
the attorney sent the petition to the Landlord, it
would have seen that the certification was blank
and there would have been no grounds to stay
the Marshal’s scheduled eviction. The attorney’s
letter merely referred the Landlord to the ECF
(“PACER”) system in order for the Landlord to
obtain copy of the petition. Five days later the
Landlord moved to vacate the stay and sought
sanctions against the filing attorney. Four days
later the attorney disclosed in an amended petition the existence of the judgment of possession.
That attorney’s principal defense was that he
only knew of the Marshal’s eviction notice – and
that mistakes are made in the Housing Court’s
Clerk’s office and he could not be sure that a
judgment of possession actually existed. The
district court rejected that contention and the
tone of the decision indicates that based on the
facts, the district court was surprised that the
bankruptcy court only sanctioned that attorney
$2,500.00.
To the bankruptcy practioner, whoa to he,
that files a petition that does not disclose a
judgment of possession and attempts to stay an
eviction. You better make sure you have no
knowledge of any judgment, warrant or any
marshal’s notice. If the Landlord/lessor has to
make a motion to vacate the stay you are likely to get wacked with sanctions. From a practical standpoint this does not mean, that if there
are extenuating circumstances, and you have
time, you cannot try to make a motion or order
to show cause asking the Court to implement
the automatic stay pursuant to 11 U.S.C.
105(a) and/or 362 (a). However, if you have
extenuating circumstances you probably will
get a more sympathetic ear in the Housing
Court, bankruptcy courts have their own case
loads and loathe getting involved with litigated cases from the NYC housing courts.
WHAT ABOUT HOLDOVER CASES
What if you as Landlord’s attorney have
obtained a judgment of possession but the
eviction was primarily based and sought due
to nonmonetary grounds and the debtor files
a voluntary petition? Often times when the
Landlord obtains a Judgment of Possession in
housing court, they are also awarded a sum of
money for rent, and Use and Occupancy for a
(Continued on page 14)
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certain period. Can the tenant/debtor use the
safe harbor protection of 362 (l) to buy some
time by making the required certification and
payment into court? Unfortunately for tenants, the answer is no.
Firstly, one must remember, regarding residential evictions, that the automatic stay does
not apply pursuant 362 (b) (22), unless § 362
(l) is applicable. §362 (l) by its terms is not
applicable unless the debtor resides as a tenant
under a lease or rental agreement. Hence, if
the tenant does not reside at the premises in
question when the petition is filed, there cannot be a stay. Of course, you, as counsel,
should have proof positive that the debtor cannot claim they reside at the premises.
Secondly, the language of the statute specifically states that the debtor must have been a
tenant under a “lease” or “rental agreement”.
Therefore, it follows that if the eviction or dispossess proceedings against a “tenant, occupant, squatter, licensee” is brought where there
is no lease or rental agreement in existence at
the time of the judgment of possession is
issued, then the lessor should argue forcefully
in its Objection that the debtor is not entitled to
avail himself of the safe harbor provision of
362 (l). Therefore, an eviction proceeding
brought by lessor against a month to month
tenant that was primarily based on the grounds
(Holdover or other proceeding other than a
non-payment eviction) that the lessor wants
possession of the premises regardless of any
money owed, the tenant is not entitled to the
safe harbor provision. Any lease or rental
agreement for a period longer than a year must
be in writing to satisfy the statute of frauds
pursuant to General Obligations Law § 5-703
(2). Diaz v. De Martino, 2011 WL 452480 (NY
Sup.App.Term)
What if a situation arises where there is a
valid lease or rental agreement in affect at the
time the judgment of possession is granted
for Holdover and a money judgment is also
awarded. Is a tenant who then files a bankruptcy petition entitled to the safe harbor provision because money is also awarded? The
seminal case for this issue to date is by the
Honorable Bankruptcy Judge Martin Glenn
for the Southern District of New York in his
decision In re Griggsby, 404 BR 83 (April 17,
2009). {The holding in that decision was followed to the letter by a bankruptcy court in
Georgia, In re Paul, 473 BR 474 (June 8,
2012)} The landlord sought to terminate a
rent stabilized lease due to the tenant accumulating excessive debris posing a health and
fire risk by commencing a “Collyer-type”
nuisance holdover proceeding in the Civil
Court of the City of New York, County of
New York. In that case the Housing court
issued a judgment of possession that rested
on the “Collyer Conditions” and arrears owed
in the amount of $4,604.00. After a subsequent Hearing the Housing Court entered an
order allowing the Landlord to execute the
warrant of eviction because the tenant had not
cured the “Collyer Conditions”. The tenant
did not timely appeal that order.
The day before the scheduled eviction the
tenant filed a Chapter 13 petition with the
certification and deposited a month’s rent
with the Clerk. The Clerk of the Court
promptly issued a “Notice of Compliance” of
362 (b) (22) (meaning the tenant was presumptively entitled to a 30 day stay of eviction). The Landlord filed an Objection and for
good measure filed a separate motion to
vacate the stay. The Landlord’s position was
that 362 (l) by its terms applies only to evictions due to monetary default, and because
the judgment of possession and warrant of
eviction were based upon non-monetary obligations, section 362 (l) does not apply
(Meaning the tenant not entitled to the a stay).
In addition, in its lift stay motion the
Landlord also contended that it lacked adequate protection due to the “Collyer
Conditions” and that the debtor lacked a
property interest under the § 541 of the
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Bankruptcy Code and § 749 of the RPAPL
because issuance of the warrant of eviction
cut-off the Debtor’s interest in the apartment.
Lots and lots of heavy issues to ponder?
The Judge in that case looked at the legislative history and found:
This section (361(l)) does not provide
any new rights to either landlords or tenants relating to evictions or defenses to
the eviction under otherwise applicable
law. H.R.REP. NO. 109-31, pt 1, at 74-75
(2005) U.S. Code Cong & Admin.News
2005, pp. 88, 142-43; see also In re
Williams, 371 BR 109

Next the Judge looked at state law and
found that RPAPL § 749 (3) states that the
issuance of the warrant cancels the agreement (“lease”), and annuls the relationship of
landlord and tenant, but did not deprive a
court the power to vacate such warrant for
good cause prior to the execution thereof.
(emphasis added) Bankruptcy Judge Glenn
additionally found that prior bankruptcy
court decisions had found that debtors in
similar situations had been found to have
equitable interests in the tenancy, notwithstanding the issuance of the warrant of eviction, and were protected by the automatic
stay prior to the enactment of the BAPCPA.
Notwithstanding the fact that the debtor was
found to have a equitable property interest in
the terminated rent stabilized lease, the Court
concluded that § 362 (l) did not apply to
debtor’s case and that there was no stay of
the eviction pursuant to 362 (b) (22)
Specifically, that Court concluded that the
safe harbor provision did not apply because
the prepetition judgment of possession and
warrant of eviction are based upon debtor’s
non-monetary default that cannot be cured by
the payment of money– failure to cure the
“Collyer Conditions.” Bankruptcy Judge
Glenn stated the issue is whether the 362 (l)
safe harbor is triggered - if a prepetition judgment of possession rests in whole or in part
upon a non-monetary default. The Judge in
that case came down squarely on the side of
the Lessor (Landlord).
The New York City Housing Court, which
is part of the NYC Civil Court system, after
a case has been decided or where the parties
enter into a Stipulation, the Clerk of Civil
Court issues a preprinted form called a “
Decision and Judgment” (CIV-LT50 form).
Within that form, at the top there is a section
which refers to a Stipulation entered into
between the parties. Then there is a decretal
paragraph which states a “Judgment of
Possession is granted in favor of :” and goes
on to name the parties: “John Doe” against
“ Jane Doe”. And there is a paragraph
where it can be indicated that a money
judgment is granted along with costs and
disbursements for a certain sum on money.
There is also a paragraph that sets an
amount due for the Use and Occupancy per
month as per Order, Stipulation or Decision
of the Court. Then there are a few blank
lines where the Judge can add some additional language if it deems it necessary.
Finally, there is a paragraph that states that
the “Warrant to issue per stip/order”. At the
bottom of the form there is a section that
dates the Entry of Judgment.
If a tenant fails to appear in the action, the
Housing Court will not enter a money judgment. The Landlord must bring a separate
action in the Civil Court if it seeks to obtain
a money judgment for rent owed. Also, often
times a landlord will waive back rent in order
to convert the case into a Holdover proceeding – thereby cutting off any of the tenant’s
possessory interest in the premises.
Normally, in most joined cases there is a
Stipulation entered between the parties that
will recite the amount of money owed, that
judgment of possession is granted and a
grace period before the Warrant of Eviction
can be issued.
Hence, if you represent a tenant and have a
feeling the tenant may later file a bankruptcy
petition, it may not be wise to allow the

Stipulation to convert a non-payment action
into a holdover proceeding. Because if the
Stipulation or decision recites that the action
is converted into a Holdover, the opportunity
to attempt to obtain a stay of eviction pursuant
362 (l) may be deemed waived because the
judgment is not for a monetary default any
more.
The converse may also be true if you represent a Landlord and if the Landlord waives
back rent to reach a Stipulation, can the tenant later argue that the judgment of possession was really due to a monetary default
(and not really for hold over reasons) - and
that they only owe the reduced amount of
money awarded in the Judgment which is not
the entire amount of the default which gave
rise to the judgment of possession. These are
weighty issues that probably have to be
reached on a case by case basis.
It would behoove an attorney representing a
Landlord to make clear in the Stipulation or
the Court issued Judgment - the amount of the
entire amount of money owed in rent and Use
and Occupancy to that date, and the anticipated amount to be owed for future use and occupancy until the tenant actually vacates the
apartment. And, moreover, that any reduction
in money due the Landlord given in consideration of converting the case to a Holdover be
strictly subject to the terms of the tenant
vacating the apartment. There will invariably
be a dispute in the future as to how much
money is actually necessary to be considered
as “curing” the entire monetary default that
gave rise to the judgment for possession
Again as a practical matter, if forced to file
an Objection, you may need to attach copies
of the eviction petition, Stipulation, any
Court Order, judgment of possession, and
affidavit from the lessor regarding the entire
monetary amount due the lessor and or reasons for the case to be considered a Holdover
rather than a non-payment proceeding. If the
basis for the judgment of possession is based
on holdover as opposed to merely money due
and it is not clearly indicated from the record,
you, as an attorney for a lessor may, find
yourself in front of a skeptical U.S.
Bankruptcy Judge arguing whether the
grounds for the eviction were really for a
monetary default or not.
What if you represent a lessor which owns
property after a foreclosure sale and obtained a
judgment of possession before a Chapter 13
filing where the debtor files the certification
and proffers a check to the Clerk of the Court
for a very small sum of money – thus implying
to the Clerk that the check submitted is the
actual rental rate. The certification does not
require the tenant/debtor to state the amount of
rent that will be due for the next 30 days. The
tenant’s actions in this instance will induce the
Clerk of the Court to believe that the tenant has
complied with the 362 (l) certification requirements. That is exactly what happened in In re
Montalvo, 416 BR 381. The Mortgagee
obtained a judgment of foreclosure and sale on
November 27, 2006. On November 5, 2007
the debtor and others were served with Notice
to Quit. On January 23, 2008, the state court
issued a Judgment awarding possession and a
warrant of eviction. The debtor and her husband were serial filers filing at least 6 bankruptcy petitions and had not even pretended to
complete any of the chapter 13 cases (an egregious example of serial filings).
In that decision Bankruptcy Judge Alan
Trust was mostly concerned with the bank’s
In rem motion to prevent any further filings or
stays regarding that specific property. Earlier
in the case he had lifted the automatic stay
against that debtor due to the secured creditor’s Objection to the tenant’s certification.
The debtor’s conduct and certification in
that case is instructive and very ingenious
(albeit dishonest). The debtor filed a case on
April 22, 2009, and filed a Certification claiming that there existed a Landlord-Tenant relationship between her and the Mortgagee, that
there was a rental agreement and that there
were circumstances under nonbankrupcty law
that would allow for the curing of the monetary default that gave rise to the judgment of

judgment of possession. Those certifications
were obviously false. Implicitly the debtor also
cleverly alleged that the rent was a ridiculously low $300.00 per month for a whole house.
The filing of the certification had the Clerk of
Court dutifully issue a Notice of Compliance
that the 30 day safe harbor provision was in
effect (canceling any eviction date set by the
Marshal/Sheriff). The debtor’s certification
required the lessor to file an Objection. This
also needless to say bought the tenant/debtor
more time to stall the eviction.
The allegation of an extremely low rent
shows the importance of reviewing the certification and calling the Clerk and finding out
how much money was deposited with the
Court Clerk and making a prompt Objection
to any false statements contained in a tenant’s certification and proffered rental rate.
The bank’s attorney in that case did file an
Objection and went one step further by
returning the proffered $300.00 check to the
Clerk of the Court. Obviously, the attorneys
in the case were representing an institutional
client and wanted to play it safe by returning
the check. However, it is hard to believe that
Congress would require a lessor to return any
money deposited with the Court in order to
comply with the certification – even if it is a
false certification. Judge Trust vacated the
stay and did grant the bank’s motion for the in
rem relief it sought. It is an interesting question, whether under state law would a state
court find that acceptance of use and occupancy proffered pursuant to the bankruptcy
certification within a Chapter 7 or 13 case
constitute grounds to vacate the warrant of
eviction. The answer is probably not because
normal payments made post petition in a
bankruptcy case do not vitiate a state court
judgment of foreclosure.

WHAT ABOUT THE TENANT’S
PERSONAL PROPERTY
Although there might be some bad blood
between the Landlord and the Tenant, if the
situation arises where possession of the tenant’s personal property becomes an issue,
advise your client to turn over possession of
all personal property. There is a case with
convoluted facts where the court held that
the lessor could evict the tenant pursuant to
362 (b) (22) and that there was no stay to the
eviction, but the lessor was hit with sanctions
for not turning over the personal property
which was deemed a violation of another
subsection of the automatic stay and lessor’s
affirmative duty to turn over the property
pursuant to § 542 (a). In re Barid, 2006 WL
3922527 (Bankr. E.D.Tenn)

CAN THE TENANT FILE A CHAPTER
13 CASE AND ASSUME THE LEASE
AND PAY THE ARREARS OVER THE
LIFE OF THE PLAN
Right after the enactment of the BAPCPA
in 2005, there were some early commentary
that debtors, notwithstanding 362 (b) (22),
could still under a Chapter 13 case have a
court entertain the curing of the arrears
owed on the judgment while assuming the
terms of lease over the life of a Chapter 13
Plan. (11 U.S.C. § 365, 1322(b) (7)) Another
commentator suggested that another subsection, (2) of 362, might apply to prevent continuation with enforcement of the judgment
of possession. And 362 (a) (2) does state that
there is a stay of enforcement, against the
debtor or against any property of the estate,
of a judgment obtained before the commencement of the case. The recent case law,
however, appears to have completely shot
down those theories.
The Bankruptcy Court in In re Williams, 371
B.R. 102 (Bank E.D. Penn 2007) in its decision
went carefully through the legislative history of
362 (b) (22). That Court found it incredulous to
suggest that 362 (a) (2) applies to evictions proceedings with pre-petition judgments of possession. That Court found Congress viewed
only 362 (a) (3) and (b) (22) applicable to
attempts by lessors to enforce prepetition judgments of possession. That Court stated that
(Continued on page 15)
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Bankruptcy Filing
(Continued from page 14)

Congress could not have meant to enact stay
exceptions, detailed cure provisions, and burdensome deposit requirements that would not
serve any purpose if the evictions could be
stayed by other provisions of 362 (a).
§362 (a) in pertinent part says, [e]xcept as
provided in subsection (b), a petition filed
under 301, operates as a stay. § 301 (a) states
that a voluntary case under this chapter is
commenced by the filing with the bankruptcy
court of a petition …. And, subsection (b)
says that the commencement of a voluntary
case under a chapter of this title constitutes an
order of relief. For individual debtors, 362 (b)
(22) applies to all chapters, there is no distinguishing between a Chapter 7, 11 or 13 filing.
Furthermore, 362 (l) (5) (A) (B) states in
pertinent part that where a judgment of possession of residential property in which the
debtor resides as a tenant under a lease has
been obtained by the lessor, the debtor shall
so indicate on the petition and shall provide
the name and address of the lessor on the
petition and on any certification filed under
this section. It also provided that the standard
forms used in bankruptcy proceedings shall
be amended to reflect these new requirements. That section does not distinguish
between the standard forms of Chapter 7 and
13. Therefore, the requirements of 362 (l) are
applicable to Chapter 7 and 13 cases.

What this also means to the practioner is
that the standard forms have been amended to
include the requirements of the certification.
So as a practioner, it is important to get your
hands on a copy of the actually filed petition
and review the certification (the copy you
receive from the tenant/debtor may not be
exactly the same as the one filed with the
Court). Review of the Certification or lack
thereof on the petition will allow you to determine what, if any, action you have to take to
protect the lessor.
As stated previously, it is interesting to note,
that 362 does not distinguish between Chapter 7
or 13. Normally, a debtor is able to repay arrears
on secured and/or unsecured claims over a 60
month period. However, under the circumstances discussed in this article a debtor must
“cure the entire monetary default that gave rise
to in the judgment under which possession is
sought by the lessor” within 30 days no matter
what. Is there an opening here for a creative
attorney representing a tenant to argue that this
phrase does not include post judgment use and
occupancy? There may be a month or two gap
from the time the judgment of possession is
issued and the filing of the bankruptcy petition
occurs, will this sum of money for that period
be counted as part of that which is necessary to
be paid for the curing the “entire monetary
default which gave rise to the judgment”.
To attorneys who represent tenants in the
Housing Court and judgment day is fast
approaching, the obvious course of action to
buy some time is to have your client file a

bankruptcy case prior to the issuance of the
judgment of possession (assuming there is
good reason and cause for the debtor to want
to remain in the premises and there is actual
hope that debtor’s financial conditions will
immediately improve). If your client has the
financial ability to make payments under a
Chapter 13 case, they may be able to pay their
arrears over a 60 month period, so long as
they are also able to stay current on the
monthly rent payments. Otherwise, if judgment of possession is granted, the tenant will
be obligated to pay the entire amount of
money owed within 30 days of the filing of
the bankruptcy petition.
FINAL OVERVIEW
To those who represent Landlords, if you
are able to get a Judgment of Possession prior
to any bankruptcy filing, you are in the driver’s seat. In reality, you may not need to do
anything. If the system works like it’s suppose
to, the tenant/debtor has to pay the first
month’s rent to the Clerk upon filing the petition. If the debtor botches up his paper work
when filing the petition you can call the
Clerk’s Office and tell them to issue the notice
that § 362 (b) (22) is applicable (that there is
no stay of eviction) and send you a certified
copy of the docket sheet. And/ or the Landlord
can wait the 30 days and see if the entire monetary default is paid to the Landlord and
whether the second certification is filed properly. If not, the Landlord can call the Clerk
and ask that the 362 (b) (22) Notice of appli-

cability be issued with a certified copy of the
docket sheet. Or the Landlord can decide to
file an Objection after either certification and
obtain a Hearing within 10 days to have an
Ordered issued that the stay is lifted.
If the tenant files a bankruptcy petition
before you obtain a judgment of possession
the above provisions regarding 362 (l) do not
help the Landlord. In order to continue with
the eviction you have to make a motion to lift
the stay and provide cause. If the judgment
of possession concerns a commercial lease
the above provisions do not apply. If the
judgment of possession is not based upon a
monetary default the tenant is not entitled to
a stay of the eviction (but you may want to
file an Objection in order to get an Order
allowing for the eviction to proceed). Also be
aware, if a lessor believes that there is endangerment to the property or it will be used to
allow a controlled substance to be used there,
362 (b) (23) is applicable. However, that discussion is outside the scope of this article.
So now that you have read this article you
are now an expert on this topic. Your head is
also probably spinning. So take two Advil
and clip this article and /or scan it into your
computer until the situation arises. All the relevant statutes and recent case law from the
New York bankruptcy courts are cited herein.
Editor’s Note: George Poulos is owner of
the firm, Law Offices of George Poulos,
located in Astoria, NY and a longtime member of the Queens County Bar Association.
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